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Legal Gender Recognition and (Lack of) Equality 
in the European Court of Human Rights

1. Introduction

According to the European Union Funda-
mental Rights Agency, 32% of transgender 
people in European Union (EU) countries 
feel the need to avoid expressing their pre-
ferred gender due to fear of being assaulted 
or threatened. An average of 50% reported 
having been personally discriminated or 
harassed on the ground of being perceived 
as transgender during the last year, and 30% 
of the respondents had felt discriminated 
against because of their gender identity 
when looking for a job.2 The high level of dis-
crimination experienced in EU countries il-
lustrates the problems faced by transgender 
people in the continent, and calls for a closer 
look at equality and non-discrimination from 
a legal perspective.

This article systematises the rights of 
transgender people under the European 
Convention of Human Rights (ECHR, “the 
Convention”), and examines the European 
Court of Human Rights (“the Court”) case 
law on protection of private and family life, 
emphasising the principles of equality and 
non-discrimination.3 It illustrates the change 
in the Court’s take on legal gender recogni-
tion, transgender marriage and the conse-
quent breaches of private and family life, 
and acknowledges the shortcomings of this 
progress. It challenges the Court’s view of 
equality and non-discrimination in gender 
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identity cases by criticising the lack of thor-
ough application of Article 14 in the judg-
ments, and argues that the current margin of 
appreciation doctrine is interpreted in a way 
that can override equality considerations, 
rendering Article 14 a rather powerless tool 
to call differential treatment into question.

2. Conceptual Framework

2.1. Equality and Non-Discrimination

Equality is one of the main liberal aspirations 
and a fundamental assumption of a demo-
cratic society. It is included in all human 
rights documents in one form or another, 
and these provisions attempt to give it a le-
gal meaning. However, equality as a concept 
is neither definite nor clear and its contents 
can be debated.4 The meaning of equality 
has shifted over time and new groups have 
been included under the concept’s protective 
umbrella.5 Differing views exist on whether 
equality should be addressed as formal or 
substantive and if certain affirmative action 
is required or even desired to advance the 
position of disadvantaged groups. 

Non-discrimination is inherent in the concept 
of equality, and the two can be seen as comple-
mentary sides of one coin; there exists a cor-
ollary between equality and non-discrimina-
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tion.6 However, non-discrimination is usually 
seen as referring to the negative aspect of the 
right: the obligation of a state to refrain from 
doing something rather than taking positive 
action to create circumstances that promote 
full or substantial equality.7 

In the legal sense, the term “discrimination” 
generally refers to differential treatment 
of an individual or a group of individuals, 
which is based on their characteristics, and 
results in a disadvantage.8 Human rights 
treaties themselves do not define the no-
tion of discrimination. However, General 
Comment No. 18 by the UN Human Rights 
Committee refers to the text of the Inter-
national Convention on the Elimination of 
All Forms of Racial Discrimination and the 
Convention on the Elimination of All Forms 
of Discrimination against Women and con-
cludes that discrimination is “any distinc-
tion, exclusion, restriction or preference” 
based on the forbidden grounds “and which 
has the purpose or effect of nullifying or im-
pairing the recognition, enjoyment or exer-
cise by all persons, on an equal footing, of all 
rights and freedoms”.9 The “effect” refers to 
indirect discrimination, in which a situation 
amounts to discrimination even without the 
authorities’ intent to do so.10

For the purpose of this article, the concept 
of non-discrimination refers to an obligation 
to refrain from interfering with a person’s 
human rights on the basis that he or she be-
longs to a group holding protected character-
istics. Equality in this context is understood 
to be the positive side of the right, which may 
impose positive obligations on states. 

2.2. Gender and Gender Identity

In order to grasp the notion of gender identi-
ty, we must first elaborate on the differences 
between the traditional concept of “sex” and 

the more recently adopted term “gender”. 
The World Health Organization (WHO) de-
fines sex as the biological characteristics of 
men and women while gender refers to “the 
socially constructed roles, behaviours, activi-
ties, and attributes that a given society con-
siders appropriate for men and women.”11

In international human rights law, gender 
and sex are sometimes used interchange-
ably. The texts of the international conven-
tions traditionally talk about sex, but later 
interpretations have incorporated the term 
gender to better reflect the wider issues aris-
ing from gender-based discrimination.12 For 
the purposes of non-discrimination law this 
makes sense, as the disadvantage experi-
enced by women is often due to the expecta-
tions of women’s role in society rather than 
based on merely their biological characteris-
tics. For example, pregnancy discrimination 
is surely based on the biological fact that 
women carry children and men do not, but 
the subsequent disadvantage in the employ-
ment market is largely created by the expec-
tation that the mother will be the main care-
taker of the child.

While “gender” as such is often seen as large-
ly socially constructed, in connection with 
the notion of “gender identity”, it refers to 
the deep and intimate sense of an individ-
ual of their maleness or femaleness, of who 
they are and with whom they identify with, 
including the personal sense of the body.13 
Advocates for transgender equality describe 
“gender identity” as one’s personal “experi-
ence of gender, which may or may not corre-
spond with the sex assigned at birth.”14 In the 
case of transgender people, this experience 
is not completely in conformity with the sex 
assigned at them at birth. 

Gender identity was linked to medical con-
ditions years before it became a human 
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rights issue. The WHO still classifies gender 
identity in terms of mental disorder, refer-
ring to conditions such as “transsexualism” 
and “dual-role transvestism”.15 The medical 
approach has generated controversy with 
scholars and activists who advocate on be-
half of equality for transgender people. The 
critics of the medical model have proposed a 
“self-determinative model” that “rejects the 
pathologisation and instead adopts a flex-
ible, inclusive, and non-binary view of gen-
der identity.”16 Even though a human rights 
approach has become more widespread over 
the years, the medical model is still present 
in the considerations of the Court.17

Gender identity is not clearly defined as a le-
gal term. The only explicit mentioning of gen-
der identity in a convention text is to be found 
in Article 4(3) of the Council of Europe Con-
vention on Preventing and Combating Vio-
lence against Women and Domestic Violence. 
The Council of Europe’s explanatory report 
on this convention states the following:

“Certain groups of individuals may 
also experience discrimination on the ba-
sis of their gender identity, which in simple 
terms means that the gender they identify 
with is not in conformity with the sex as-
signed to them at birth. This includes cat-
egories of individuals such as transgender 
or transsexual persons, cross-dressers, 
transvestites and other groups of persons 
that do not correspond to what society has 
established as belonging to ‘male’ or ‘fe-
male’ categories”. 18

In the legal sphere, it can be seen as more 
convenient to limit the discussion to the 
rights of post-operative transsexuals as in 
their case certain reassigned biological char-
acteristics have supported counting them 
in the category of the “opposite sex”. While 

the self-determinative model can be seen as 
an ideal way of recognising gender as it re-
spects a person’s own internal experience 
of their gender, legally such an approach 
may be problematic. Certain aspects of legal 
gender recognition remain problematic as 
long as domestic laws continue to differen-
tiate between sexes in areas of family law, 
tax law and social benefits. This may explain 
the approach taken by the Court, which only 
addresses post-operative transsexuals in its 
case law, linking gender identity to the tra-
ditional differences of biological sex. Also, 
the Court of Justice of the European Union 
(CJEU) has addressed gender identity in the 
case P. v S. and Cornwall County Council, in 
which it affirmed that gender reassignment 
is included within the scope of the ground of 
“sex” in EU anti-discrimination law.19 

“Transgender”, however, does not equal 
“transsexual”, but is a wider umbrella term 
encompassing everyone whose gender iden-
tity or gender expression is not entirely in 
conformity with his or her biological charac-
teristics of sex. Not all these people wish to 
have surgical operations to achieve the bio-
logical characteristics of the “opposite sex”, 
but feel comfortable somewhere between or 
outside the dichotomy of male and female 
(gender queer or gender variant), or merely 
wish to express their feminine or masculine 
side from time to time (such as cross-dress-
ing). Some countries provide legal measures 
to recognise a so-called “third gender” to ca-
ter for the needs of people who do not iden-
tify clearly as female or male.20 

It is also noteworthy that within many juris-
dictions, while posing a list of other require-
ments, the law does not expect transgender 
people to undergo a full gender reassign-
ment surgery in order to obtain legal recog-
nition of the gender they are more comfort-



The Equal Rights Review, Vol. Thirteen  (2014)

23

able with. This means a person identifying as 
a female can be legally recognised as a female 
even though she may have certain biological 
characteristics of the male sex, as long as she 
fulfils the other criteria. Still, the Court, as 
mentioned, has mainly dealt with applica-
tions from (fully) post-operative transsexu-
als. 

For the purpose of this study, “gender iden-
tity” is used to mean the intimate sense of 
a transgender person’s maleness or female-
ness. “Transgender” is used as an umbrella 
term to encompass all persons who do not 
identify fully with the sex they were assigned 
at birth, and transsexual is used to refer to 
transgender people who have undergone 
gender reassignment surgery.

2.3. Private and Family Life

Article 8(1) of the ECHR states that “[e]very-
one has the right to respect for his private 
and family life, his home and his correspond-
ence.” The provision has been used to cover 
a growing number of issues that would not 
be easily accommodated under other provi-
sions of the Convention, and it could be ar-
gued that Article 8 is the most open-ended 
of all the Convention rights as it can adapt to 
the changing circumstances in society.21 For 
instance, the concept of private life has been 
applied to a variety of situations, including 
bearing a name, the protection of one’s image 
or reputation, awareness of family origins, 
physical and moral integrity, gender identity, 
sexual activity and orientation, a healthy en-
vironment, self-determination and personal 
autonomy, and privacy of telephone conver-
sations.22

Article 8(2) provides for a broad restriction 
of the right, stating that interference can be 
acceptable if it is in accordance with law, 

necessary in a democratic society and in the 
interests of either national security, public 
safety, economic well-being of the country 
or for prevention of disorder or crime, pro-
tection of health or morals or the rights and 
freedoms of others. 

In addition to private life, Article 8 protects 
established family life from interference by 
the state. The Court has stated that the notion 
of family life is an “autonomous concept”.23 
What constitutes family life will depend on 
the factual relations and real existence of 
close personal ties.24 In the absence of legal 
recognition, the Court has relied on the ex-
isting de facto family ties, such as applicants 
living together, length of the relationship and 
children born within it.25 

With regard to the definition of family, the 
Court has rejected the idea that a lawful mar-
riage is an essential prerequisite to a family 
deserving protection under Article 8.26 It is 
noteworthy that the protection granted for 
family life under Article 8 is not the same in 
content as the right to marry provided for in 
Article 12. A couple may not have a right to 
marry under Article 12 but do still deserve 
the protection for their family within Article 
8, despite being “illegitimate”. 

3. Prohibition of Discrimination on the 
Basis of Gender Identity

3.1. Non-Discrimination under the Euro-
pean Convention of Human Rights

The non-discrimination clause of the ECHR, 
Article 14, stipulates the following: 

 “The enjoyment of the rights and 
freedoms set forth in this Convention shall 
be secured without discrimination on any 
ground such as sex, race, colour, language, 
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religion, political or other opinion, national 
or social origin, association with a national 
minority, property, birth or other status”. 

The provision is not autonomous as it can 
only be invoked in conjunction with an in-
dividual right protected under the ECHR. 
Nonetheless, discrimination under Article 
14 can be found even when the provision it is 
combined with in a case is not violated. Thus, 
Article 14 applies when the discrimination is 
on a ground which corresponds to the exer-
cise of a right under the Covenant, i.e. “within 
the ambit” of a right protected under ECHR.27

As the principal provision for non-discrim-
ination is “accessory” and not an independ-
ent right, its application is limited and the 
interest in elaborating it has been lacking in 
both academic literature and in the Court’s 
jurisprudence. Article 14 has been referred 
to as unclear and conflicting.28 To remedy 
this situation, on the 50th anniversary of the 
Convention, a general, independent non-
discrimination provision was included in the 
Additional Protocol 12, which was opened 
for signatures in 2000.29 So far, the Protocol 
has only been ratified by 18 of the 47 mem-
ber states of the Council of Europe. Hence, 
the focus of this research remains on the in-
terpretation of Article 14.

Gender identity as a ground protected from 
discrimination is not explicitly mentioned in 
the Convention text. However, it is interpret-
ed to be included under the “or other status” 
clause under Article 14 of ECHR.30 The Court 
has affirmed the view in its case law. In PV 
v Spain, decided in 2010, the Court explicitly 
emphasised that, although no issue of sexual 
orientation arose in the current case, “trans-
sexualism” was a notion covered by Article 
14, which contained a non-exhaustive list of 
prohibited grounds for discrimination.31 The 

Court included gender identity, in the form 
of “transsexualism”, in the list of protected 
ground even though it did not find a violation 
of Article 14 in the circumstances of the case 
in question.32

3.2. Justified Distinction or Prohibited 
Discrimination?

According to the case law of the Court, the 
first step in establishing whether discrimi-
nation has taken place is to examine whether 
the treatment has been different, and wheth-
er the person who had been treated differ-
ently, was in a relevantly similar situation. 
Under Article 14 of the ECHR, equal situa-
tions prescribe equal treatment and different 
situations different treatment.33 Even though 
it may be easy to agree on this Aristotelian 
approach, also referred to as “equality of 
consistency”, it is not free from problems. As-
sessing when people are sufficiently alike, or 
when their situation is relevantly similar, is 
a complex task. Treating similar people alike 
calls for finding a comparator, a similarly sit-
uated person of a different sex, race, religion 
or other status, who has been treated more 
favourably. This assumes a “universal indi-
vidual”, which hardly exists beyond a certain 
norm one should comply with.34 

In deciding when two persons are relevantly 
alike, the law requires a judge to disregard 
the impugned characteristics, for instance 
the race, sex or gender identity, of the par-
ties. This assumes that individuals can be 
considered in the abstract, apart from their 
inherent characteristics, which still heavily 
determine their social, economic and politi-
cal situation. The comparator, on the other 
hand, is not an abstract person, but a white 
male, Christian, able-bodied and heterosex-
ual. It has been argued in feminist literature 
that unless the applicant conforms to this 
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“male norm”, she or he cannot overcome the 
threshold to demonstrate being similarly sit-
uated to the comparator. 35 

The Aristotelian equality requires an answer 
to the question: equal to whom? In light of 
the male norm comparator theory, the an-
swer is “equal to a man”. For example, in the 
area of equal pay, women who are paid less 
are unlikely to find a male comparator doing 
equivalent work in the same establishment. 
This is due to segregation in the employ-
ment market: few men work in secretarial 
positions or in a nursery. Thus, it is often ex-
tremely difficult for an applicant to demon-
strate being treated differently in a relevant-
ly similar situation and consequently have a 
chance of succeeding with their claim of dis-
crimination.36 This is a crucial point in rela-
tion to the crux of this article as well as the 
literature on Article 14 of the ECHR, which 
suggests that the applicant bears the burden 
of proof for establishing the factors of similar 
situation and differential treatment.37 

If the above-mentioned condition is strictly 
applied, it can impose a wide-reaching limi-
tation on discrimination claims. Placing the 
burden of proof on the applicant on the simi-
larity of situations also requires him or her 
to justify why similar treatment in the case 
would be required. It can be rather trouble-
some to establish the similarity to the com-
parator group, and the arguments related to 
the issue actually engage with the heart of 
the justification for the treatment.38 However, 
the Court has not always been consistent in 
applying the test of comparable situations. It 
has also issued judgements, such as Dudgeon 
v the United Kingdom, which suggest that the 
applicant does not actually bear the whole 
burden of proof in establishing the similar-
ity.39 In these cases, the Court merged the 
consideration of similarity with the objective 

justification scrutiny. Therefore, the Court 
does not always place such a heavy burden 
on the applicant before embarking on the 
analysis of objective justification, for which 
the respondent state must provide proof.40

On the other hand, the Court has held that 
certain differences that are inherent in oth-
erwise similar situations may justify differ-
ence in treatment. In Rasmussen v Denmark 
the Court pointed out that states enjoy a 
certain margin of appreciation in assessing 
whether and to what extent differences in 
similar situations justified different treat-
ment in domestic law.41

After establishing a difference in treatment 
in similar situations, the second step is to 
consider whether objective and reason-
able justification exists. In other words, the 
treatment will be deemed discriminatory 
unless it is a proportionate means of achiev-
ing a legitimate aim.42 Despite the seemingly 
straightforward and well-established test, 
without further elaboration on the content 
of legitimate aim and proportionality, the 
Court is left rather free to rule on a case-to-
case basis.43

Almost any action can be claimed to pursue 
a legitimate aim, and states often invoke this 
when they are accused of violations under 
Article 14. Governments can claim good in-
tentions and noble aims even when they are 
making harsh divisions based on, for exam-
ple, gender stereotypes.44 For example, limit-
ing immigration of foreign men over foreign 
women has been argued to “protect public 
tranquillity and order”.45 Hence, as discrimi-
natory intent can very rarely be proven, the 
legitimacy test is satisfied in most cases. 
Some scholars have addressed this challenge 
by suggesting that an aim should only be de-
clared legitimate if it is in accordance with 
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the Convention values. Thus, an aim that 
contradicts the objectives of the Convention 
should not be held legitimate.46 

The second part of the test, analysis of pro-
portionality, is the one that, given the prob-
lems relating to the legitimacy test, deter-
mines the outcome of the case.47 Although 
the principle of proportionality is not ex-
plicitly stated anywhere in the Convention, 
it is very much present in the Court’s case 
law throughout the provisions, and can be 
identified in essence in the second para-
graphs of Articles 8-11, which allow limi-
tations on rights if they are “necessary in 
a democratic society”.48 The principle has 
been associated with the “fair balance” that 
is to be struck between the public interest 
and the interest of the individual in his or 
her enjoyment of the Convention rights. In 
applying the proportionality test, the Court 
has balanced the consideration of whether 
the measures chosen by a state are dispro-
portionate against the consideration of the 
margin of appreciation.49 

The margin of appreciation doctrine entails 
that the Court should not assess the legiti-
macy of state policies as such, but only their 
conformity in effect with the Convention re-
quirements.50 The approach originated in the 
Belgian Linguistics case, in which the Court 
stipulated that it cannot assume the role of 
the national authorities as it would lose the 
sight of the subsidiary nature of the Conven-
tion.51 The national authorities were said to 
be free to choose measures they consider ap-
propriate in applying the Convention rights, 
and the review of the Court was to be lim-
ited to scrutinising their conformity.52 Since 
the 1960s, this principle has developed into 
the doctrine of margin of appreciation. The 
case Handyside v United Kingdom is the main 
precedent on the approach, but it has been 

further elaborated in theory and practice in 
subsequent case law.53

The margin of appreciation affects how 
strictly an individual case is reviewed. This 
“strictness of review” is adjusted based on 
the circumstances of each case.54 The margin 
is considered to be wider when there exists a 
lack of “European consensus” on the matter 
in question.55 However, due to the absolute 
nature of non-discrimination, the margin 
should generally be narrow in considera-
tions under Article 14. The very essence of 
the provision is to protect minorities from 
arbitrary treatment endorsed by the ma-
jority. If states are granted wide discretion 
based on the views of the majority, the core 
idea of the non-discrimination clause can be 
compromised.56 The Court has not always 
applied the same margin of appreciation 
to all Article 14 cases. For example, in Ras-
mussen v Denmark, where the court found 
discrimination on the basis of difference in 
otherwise similar situations, rather than on 
the basis of a specific ground of discrimina-
tion, the Court gave Denmark a wide margin 
of appreciation.57

However, the Court has identified certain 
classes of cases in which scrutiny is strict 
and a difference in treatment requires “very 
weighty reasons”. These categories are sex 
(including sexual orientation), illegitimacy 
and nationality. Strict scrutiny is also re-
quired in relation to race and religion, but 
without reference to “very weighty reasons” 
by the Court.58 Moreover, the Court has stat-
ed that the margin of appreciation shall be 
narrow when a particularly important facet 
of an individual’s existence or identity is 
at stake or there exists a consensus among 
the Council of Europe member states with 
regard to the relative importance of such 
interest.59 The last example illustrates the 
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self-restraint of the Court as margin of ap-
preciation plays a key role even in cases 
concerning particularly intimate aspects, 
such as one’s identity.

Following the Vienna Convention on Law of 
Treaties (Articles 31 and 32), the interpreta-
tion of the Convention is guided by the object 
and purpose of it as an instrument of effective 
protection for human rights. Based on this 
starting point, the Court has adopted “evo-
lutive interpretation” as one of its principal 
interpretative methods.60 While accepting 
these principles per se, some commentators 
have raised concerns over so-called judicial 
activism of the Court when it interprets the 
Convention in a way that requires changes in 
domestic law. This counterbalance concern 
has been linked to margin of appreciation 
and sees the doctrine as an expression of ju-
dicial restraint.61 However, emphasising the 
requirement to restrain neglects the other 
side of the coin: the Court still has the over-
all power to ensure that national measures 
meet the Convention requirements, for in-
stance in relation to non-discrimination. 

The Court has held that the Convention is “an 
instrument designed to maintain and pro-
mote the ideals and values of a democratic 
society”.62 Further, it has elaborated that 
such values include pluralism, tolerance and 
broadmindedness.63 On this note it has been 
argued that as democratically elected bodies 
are the ones responsible for enacting law and 
deciding on policy, adherence to democratic 
governance requires that the Court has a lim-
ited discretion on law-making.64 In addition, 
the cultural diversity among contracting 
states has served as a legitimate concern un-
der the Convention entailing that the Court 
should not try to impose uniform solutions 
for the culturally and ideologically varied 
states.65 Still, a balance will always need to be 

struck between the cultural differences and 
the universal standards of the Convention.66

As we have seen, a distinction, exclusion, or 
restriction of preference may be justified if it 
is based on reasonable and objective criteria, 
it has a legitimate aim and it is proportional 
between the means and the aim.67 This goes 
for all the grounds, even the most sensitive 
ones. What is reasonable is often debatable 
and depends on specific circumstances: the 
situation in the country in question, its cul-
tural and religious background, and specific 
social traditions and customs. The changing 
social and moral values in modern societies 
can result in controversial cases, such as 
those relating to gender identity issues. At 
the same time, the Court has repeatedly af-
firmed the “living instrument” nature of the 
ECHR, emphasising the need for progressive 
interpretation.68 Hence, there exists a need 
for a careful balance of progressive inter-
pretation and the reasonability and propor-
tionality of certain restriction. Margin of ap-
preciation based on cultural differences and 
values should not override the universality 
of equality and non-discrimination.

4. Protecting Private and Family Life of 
Transgender People

4.1. Legal Gender Recognition as a Private 
and Family Life Issue

Legal recognition of gender identity is an 
issue that arises when individuals seek to 
change their gender marker on identity 
documents such as birth certificates, pass-
ports and national identity cards. Problems 
arising from any contradiction in identity 
documents are often accumulated in other 
secondary documents like diplomas, driving 
licences, national health insurance cards and 
other certifications. Legal recognition cases 
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may also arise when an individual seeks to 
change his or her name to reflect their pre-
ferred gender.69 

As proving one’s identity is required con-
stantly in everyday life, the issue is of great 
importance to the people concerned. With-
out correct documents, enrolling in school, 
finding a job, opening a bank account, rent-
ing an apartment or travelling across bor-
ders becomes a greatly burdensome task. 
The ability to change the gender marker in 
identity documents protects transgender 
people’s privacy as otherwise an individual’s 
personal history is exposed every time he or 
she has to present identification. A 20-year-
old transgender man explains how the dis-
crepancy between identity documents and 
gender identity affects his everyday life:

“I still have a female name and 
identity number, and I have had problems 
with my ID. For instance, almost every time 
I try to collect a parcel from the post of-
fice, they question whether the passport is 
mine. Also, the travel card has my identity 
number on it and when I try to get on a bus, 
the driver often claims it is not my card as 
it says female.”70

Thus, recognising people’s preferred gender 
can help prevent discrimination and stigma 
on the basis of gender identity or gender re-
assignment.71 Generally, the right to be rec-
ognised according to one’s gender identity 
could be seen to flow from the right to rec-
ognition before the law, the right to be equal 
before the law and the right to enjoy protec-
tion of private and family life.72

The process of legal gender recognition 
varies across Europe. While some coun-
tries lack legal frameworks altogether, in 
others individuals are required to undergo 

a cumbersome process including surgical 
procedures, providing proof of infertility 
and possibly divorcing their current part-
ner. Such requirements have recently been 
criticised by the UN Special Rapporteur on 
Torture and the Council of Europe Com-
missioner for Human Rights.73 Due to these 
statements and other recent developments, 
there has been a trend towards a greater re-
spect for self-determination in the process 
as a growing number of Council of Europe 
member states have given up such prereq-
uisites in their domestic legislations, or are 
currently reviewing them.74

The debate and subsequent legislative 
amendments in European countries illus-
trate a change in the discourse regarding 
transgenderism – traditionally seen as a 
medical issue, it has gradually resonated 
more in the human rights field, awakening 
concerns over the right to be free from inhu-
man and degrading treatment, discrimina-
tion and invasions of private life. The case 
law presented in the next chapter concen-
trates on the two latter aspects, which have 
been debated in the Court since the 1980s. 

Lack of legal gender recognition is not only 
an issue relating to private life as such, but 
bears added consequences for other rights 
such as the right to health, the right to edu-
cation, and civil and political rights. As men-
tioned above, a transgender person whose 
identity documents do not match his or her 
appearance will experience difficulties in ap-
plying for education or employment, when 
registering to vote and when seeing a doctor. 
Even when such difficulties can be overcome 
by explaining the situation, the humiliation 
experienced by transgender people can limit 
their behaviour as it will be easier to simply 
avoid voting or applying for a job or place in 
education. Elsa, a transgender woman whose 
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legal gender remains male, describes the dif-
ficulties she has experienced:

“I used to apply for jobs with my fe-
male name. I knew I would have to tell my fu-
ture employers that I was a transgender per-
son at some point, but I feared being judged. 
Even in interviews where the issue was not 
discussed I still felt pressured because I 
knew I would have to produce my identity 
card and my health insurance card [should I 
be offered the job].”75

Additionally, even though this study does not 
concern hate crime and other bias motivated 
violence against transgender people per se, it 
is important to note that if legal gender rec-
ognition is denied, the risk of exposing one’s 
personal details of reassigned gender is high. 
When a person’s appearance and gender 
marker on their identity documents do not 
match, his or her history is revealed, which 
opens up a possibility of violence and dis-
crimination based on gender identity.

As we will see in chapter 4.3, the Court has 
clearly established the right to legal gender 
recognition under Article 8 of the ECHR. A 
certain level of recognition is thus required, 
but as to how the contracting states wish to 
fulfil this obligation, a wide margin of appre-
ciation is granted. Although the interpreta-
tion of the Court has developed over time 
to become more supporting of the rights 
of transgender people, the specific circum-
stances of each case will determine whether 
a violation arose or not.

4.2. Transgender Marriage

“Transgender marriage” refers to a situation 
when the preferred gender identity of one 
of the spouses is judicially recognised. Thus, 
it is an issue closely related to legal gender 

recognition. In the context of marriage, there 
are two different scenarios in which the le-
gal rights of an individual have had to be, 
or still need to be, clarified. First, there is a 
question of a transgender person’s “sex” for 
the purposes marriage. The crux of the is-
sue is whether a person is to be regarded as 
belonging to their preferred sex according 
to their gender identity, or if the inability to 
gain certain biological characteristics of the 
other sex denies the possibility to marry ac-
cording to the reassigned gender. The Court 
has dealt with this aspect with a growing 
understanding towards transgender people 
over time, and concluded in the Grand Cham-
ber judgment of Christine Goodwin v United 
Kingdom in 2002 that gender cannot be re-
garded as a solely biological construction 
and a transgender person shall be allowed 
to marry according to their reassigned sex.76

The second aspect of transgender marriage 
is more contested. The legal problem occurs 
when a person has previously married and 
later wishes to have his or her gender iden-
tity legally recognised. In some jurisdictions 
it is a prerequisite for legal gender recogni-
tion that one is single. In practice, a married 
person is required to divorce their spouse 
or, depending on the national legislation, to 
convert the marriage into a civil partnership 
available for same-sex couples.77 By impos-
ing such requirements the state intervenes 
with an existing marital relationship, an 
aspect of private and family life protected 
under Article 8 of the ECHR.78 The task of 
the Court in such cases is to strike a fair bal-
ance between the interests of the married 
transgender individual and the interests of 
society. The Court has previously dealt with 
the issue in the admissibility decisions of the 
cases Parry v United Kingdom and R and F v 
United Kingdom.79 Both applications were de-
clared inadmissible as manifestly ill-founded 
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as same-sex marriage was not permitted un-
der English law at the time. Later, the issue 
was reconsidered in a case against Finland, 
when a transgender woman disputed the di-
vorce requirement. In July 2014, the Grand 
Chamber in Hämäläinen v Finland held, in ac-
cordance with an earlier Chamber judgment 
(H v Finland),80 that the requirement to be 
unmarried as a precondition to legal gender 
recognition did not violate the applicant’s 
right to private life, right to marry or right to 
non-discrimination.81

Both aspects of transgender marriage have 
been under scrutiny specifically as the ma-
jority of jurisdictions continue to define 
marriage exclusively in terms of opposite-
sex partners, and a right to enter a same-sex 
marriage is not currently protected under in-
ternational human rights law, but left to the 
discretion of nation states to regulate.82

However, it can be argued that the issue of 
transgender marriage should not be under-
stood in terms of same-sex marriage in gen-
eral. Although both spouses in this form of 
transgender marriage will be legally of the 
same sex, the difference, in relation to cou-
ples one of whom is transgender, is that they 
are already married, whereas a gay couple 
would wish to get married. This was a dis-
tinction adopted by the Chamber in H v Fin-
land, which ruled that Article 12 concerned 
the right to marry rather than to remain mar-
ried. Accordingly, the Court held, it was not at 
stake in the case, which instead related to the 
consequence of a person’s change of gender 
for their existing marriage.

The Court has previously regarded marriage 
as a fundamental institution which is afford-
ed special protection under the Convention. 
Even though other forms of family have been 
afforded recognition over time, marriage 

continues to enjoy the highest level of pro-
tection.83 Thus, living in an existing marriage 
and a desire to enter a marriage, in general, 
should not be seen as comparable situations. 
Allowing transgender people to continue 
their marriages would therefore not mean 
that a state loses its discretion to regulate 
the terms of same-sex relationships. Follow-
ing the principle of legal certainty, the state 
could provide for continuing the relatively 
small number of existing marriages and still 
restrict the right to marry to different-sex 
couples in general if it so wishes.84

4.3. Legal Gender Recognition in the Euro-
pean Court of Human Rights

4.3.1. Non-Recognition of Gender Identity 
– a Breach of Private Life?

The first ever case concerning legal gender 
recognition brought to the Court was Rees v 
United Kingdom, decided in 1986.85 The ap-
plicant was a post-operative female-to-male 
transsexual, who claimed violations of the 
right to respect for private and family life 
(Article 8) and the right to marry (Article 
12). He complained that the government had 
failed to provide measures that would legally 
recognise him as male, especially with regard 
to obtaining a birth certificate that would 
state his real gender identity. Although he 
had been issued a new passport with a male 
gender marker, his birth certificate was still 
required in certain instances and the con-
tradiction between the gender marker in 
his birth certificate and his appearance re-
sulted in difficult and distressing social en-
counters.86 In accordance with the domestic 
legislation in place at the time, the applicant 
was still regarded as a woman for the pur-
poses of marriage, pension rights and certain 
employment benefits.87 Despite the possible 
discriminatory nature of the actions, Article 
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14 (non-discrimination) was not invoked in 
the present case. 

In assessing such a situation for the first 
time, the Court held that the state’s refusal 
to alter birth certificates did not amount to 
interference. It recalled that although Arti-
cle 8 mainly requires states to refrain from 
arbitrary interference in people’s private 
and family life, it may pose certain positive 
obligations as well. However, these posi-
tive obligations will vary considerably from 
case to case, as the notion of “respect” is not 
clear-cut. The Court noted that at the time, 
in 1986, the laws regulating legal recogni-
tion of transsexuals’ gender varied widely 
throughout member states and the law was 
in a “transitional stage”. Thus, a wide margin 
of appreciation was to be granted to con-
tracting parties on the matter.88

Drawing from the wide margin of apprecia-
tion, the Court ruled that the UK was free to 
decide on the measures by which it would 
recognise gender of transsexuals. While the 
fair balance requirement called for certain 
adjustments to the existing system, it did not 
give rise to an obligation on the UK to change 
its system of registering births and popula-
tion. Therefore, the positive obligations of 
the state to make adjustments did not extend 
so far as to alter the present system altogeth-
er. Thus, no violation of Article 8 had arisen.

The Court also noted that a possible anno-
tation in the birth register could not mean 
the acquisition of all biological characteris-
tics of the other sex, illustrating the highly 
biological understanding of sex and gender 
adopted by it. The view was further con-
firmed in the Court’s analysis of Article 12, 
in which it held that there had been no vio-
lation by the applicant’s inability to marry 
a woman, as he was not seen biologically as 

male despite the fact that he had undergone 
gender reassignment surgery.89

Regardless of the fact that the Court did not 
find any violations, it accepted that in accord-
ance with the living nature of the Convention 
there existed a constant need to review the 
scientific and societal developments with re-
gard to the rights of transsexuals.90 This can 
be seen as a prediction of the future develop-
ments of the law, and has been reflected in 
the subsequent jurisprudence. 

However, the change did not come about in 
the next judgement on gender identity is-
sued four years later, in 1990. In the case of 
Cossey v United Kingdom, the Court came to a 
very similar conclusion to the Rees case pre-
sented above.91 It ruled that there had been 
no violation of Articles 8 or 12, as “gender re-
assignment surgery did not result in the ac-
quisition of all the biological characteristics 
of the other sex”.92 Additionally, it decided 
that attachment to the traditional concept of 
marriage provided “sufficient reason for the 
continued adoption of biological criteria for 
determining a person’s sex for the purposes 
of marriage”, and that the state enjoys a wide 
margin of appreciation in relation to regula-
tion of the right to marry in national law.

Finally, in 1992, the Court found a violation of 
Article 8 with regard to concerning the rec-
ognition of transsexuals for the first time, in 
the case B v France.93 The applicant, Miss B, 
was a male-to-female transsexual, who had 
undergone hormonal and surgical treatment 
to make her physical appearance comply with 
her gender identity. She invoked Article 8 of 
the Convention as, in her opinion, the French 
authorities’ refusal to update her gender 
marker to female in the civil status register 
interfered with her right to respect for private 
and family life. She explained that the contra-
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diction between her appearance and her iden-
tity documents forced her to disclose intimate 
personal information to third parties and cre-
ated great difficulties in her professional life.94 
In addition, Miss B wished to marry her male 
partner, with whom she cohabited. As this 
was impossible due to her male gender mark-
er, she subsequently claimed a violation of her 
right to marry under Article 12. 

As with Rees, the Court recalled the require-
ment of striking a fair balance between the 
competing interests.95 However, it considered 
that there had been a change since the cases 
of Rees and Cossey, as it was undeniable that 
attitudes towards transsexuals had changed, 
science had progressed in making the gender 
reassignment surgery more accurate, and in-
creasing importance had been attached to 
the problems faced by trans people.96 Still, 
these developments remained inconsistent 
among member states and were not the main 
reason for the Court to depart from its analy-
sis in the Rees and Cossey judgements. In the 
end, the Court did find a violation of Article 
8, but the crux of the reasoning was the dif-
ferences between the English and the French 
systems of registering births and population. 
In France, birth certificates are designed to 
be updated throughout life, so there was no 
reason why the civil status of Miss B could 
not be updated. Additionally, the fact that a 
(wrong) gender marker was included in an 
increasing number of official documents, and 
that Miss B was unable to change her fore-
names, differentiated the situation from that 
of the British one to the extent that the se-
vere difficulties experienced in her everyday 
life, taken as a whole, amounted to a viola-
tion of the respect of Miss B’s private life.97

Despite finding a violation of Article 8 in the 
French context, the Court did not see a reason 
to depart from its analysis in Rees and Cossey 

when a new case from the United Kingdom 
was brought before it in 1998. In Sheffield 
and Horsham v United Kingdom, transgen-
der women Ms Sheffield and Ms Horsham 
invoked Articles 8, 12 and 14 of the Conven-
tion but no violation was found.98 However, 
the Court affirmed that the “area needs to be 
kept under permanent review by the Con-
tracting States” in the context of “increased 
social acceptance of the phenomenon and 
increased recognition of the problems which 
post-operative transsexuals encounter”.99

This was the first transgender case in which 
the Court was asked to consider the aspect of 
equality and non-discrimination in addition to 
the substantial right. With regard to the claim 
under Article 14, the applicants argued that as 
the law continued to treat them as male, they 
were victims of sex discrimination, which they 
suffered through having to disclose their pre-
operative gender. They stated that their disad-
vantaged position in law concerned intimate 
aspects of their private lives, and that their 
private life was interfered with in a dispropor-
tionate manner, which could not be justified 
by an appeal to the respondent State’s margin 
of appreciation. As the Court had not at this 
point established that gender identity was a 
protected ground, the applicants claimed that 
they were treated differently than men based 
on sex. The government submitted that the ap-
plicants received the same treatment in law as 
any other person who has undergone gender 
reassignment surgery, hence claiming that the 
applicants were not treated less favourably 
than the comparator group. It further submit-
ted that in any case a difference in treatment 
could be justified with reference to the same 
reasons as presented under Article 8. 

The Court referred to its reasoning in rela-
tion to the claim under Article 8 by stating 
that it had already concluded that the re-
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spondent state did not overstep its margin 
of appreciation in not legally recognising a 
transsexual’s post-operative gender. It was 
satisfied that a fair balance was struck be-
tween the need to safeguard the interests 
of transsexuals and the interests of the 
state. This was due to the conclusion that 
the situations in which the applicants were 
required to disclose their pre-operative 
gender did not occur so frequently that it 
would disproportionately affect their right 
to respect for their private lives. The Court 
went on to conclude that this argumenta-
tion would be sufficient for the considera-
tion under Article 14 as well: 

“Those considerations, which are 
equally encompassed in the notion of ‘rea-
sonable and objective justification’ for the 
purposes of Article 14 of the Convention, 
must also be seen as justifying the difference 
in treatment which the applicants experi-
ence irrespective of the reference group re-
lied on. The Court concludes therefore that 
no violation has been established under this 
head of complaint.”100

By this statement, the Court treated the dis-
crimination claim in essence as same as the 
substantial claim under Article 8, assuming 
that Article 14 did not provide any added 
value. It can be argued that such conclusion 
deprives Article 14 of its relevance. 

Despite the fact that gender identity was not 
yet established as a protected ground, the 
Court should have addressed the discrimi-
nation claim brought before it. The appli-
cants did encounter interference with their 
private life, and this interference was due to 
the fact that they had undergone gender re-
assignment. The difference in treatment was 
therefore based on the personal characteris-
tics closely linked to the applicants’ gender, 

which raises a question under Article 14 of 
the Convention.

The government had incorrectly compared 
the situation of Ms Sheffield and Ms Horsh-
am to that of other transgender people who 
have gone through gender reassignment 
concluding that these two groups were treat-
ed the same. However, in this case the appli-
cants’ situation should have been compared 
to that of non-transgender people, who are 
not required to continuously disclose their 
personal details in everyday life. The Court 
did note the question of reference group 
but further stated that it does not matter to 
whom the applicants are compared, as there 
was “reasonable and objective justification” 
for the interference with their private life. 
This statement presumes that whatever is 
deemed as reasonable justification for the in-
terference per se, will be reasonable in terms 
of different treatment and equality as well. 

Given the nature of Article 14 as a safe-
guard to equal enjoyment of the Convention 
rights, its relevance cannot be reduced by 
treating it in essence as the same as a claim 
under a substantive right. For the purposes 
of equality, the Court should have addressed 
the discrimination claim as separate, and 
not only refer to argumentation under the 
substantive right. 

The long anticipated change in the interpre-
tation of transgender cases was to come in 
the landmark judgement of Christine Good-
win v United Kingdom, decided by the Grand 
Chamber in 2002. In this case, the Court 
found a violation of private life and the right 
to marry for the first time regarding the legal 
gender recognition procedures in the UK.101 
The applicant was a male-to-female trans-
sexual, who had faced harassment and hu-
miliation in her everyday work during and 
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following her gender reassignment process, 
and continued to have problems with her na-
tional insurance payments as she was still in 
that regard considered a man. Consequently, 
in her application, she complained in par-
ticular about her treatment in employment, 
social security and her inability to marry ac-
cording to her female gender (Articles 8 and 
12). In addition, she relied on the prohibition 
of discrimination (Article 14) as she claimed 
to have been treated less favourably on the 
basis of her gender identity.102

In relation to the main part of the claim, 
Article 8, the Court held that as the ap-
plicant lived entirely as a female but was 
still considered as a male for several legal 
purposes, the situation resulted in a con-
flict between social reality and law, which 
amounted to a serious interference with her 
private life. This conflict was emphasised 
by the anxiety, vulnerability and humilia-
tion experienced in her everyday life. In its 
reasoning, the Court placed weight on the 
respect for human dignity and freedom as 
the very essence of the Convention, and the 
continuing international trend towards in-
creasing social acceptance of transgender 
people and legal recognition of preferred 
gender identity. Despite calling for constant 
review of the legal measures in relation to 
scientific and societal developments in its 
earlier decisions, nothing had effectively 
been done by the respondent government. 
As the UK failed to demonstrate significant 
factors of public interest to weigh against 
the interests of the individual in obtaining 
legal recognition, the Court concluded that 
the fair balance tilted decisively in favour of 
the applicant, and the government could no 
longer argue that the matter fell within its 
margin of appreciation.103 By this ruling, the 
Court acknowledged that the increased “Eu-
ropean consensus” had resulted in narrow-

ing down the UK’s margin of appreciation 
on legal recognition of transgender people.

It is noteworthy that the Court considered 
that society could reasonably be expected 
to tolerate a certain inconvenience to enable 
individuals to live in dignity and worth in ac-
cordance with their gender identity. In addi-
tion, the Court put emphasis on the notion of 
personal autonomy, including the protection 
of the personal sphere of each individual, 
which was seen as an important underlying 
principle when interpreting the guarantees 
provided by Article 8. 

Also with regard to the right to marry, the 
Court departed from its earlier jurisprudence 
by finding a breach of Article 12 for the first 
time, as Ms Goodwin was denied the ability 
to marry her male partner. While the state 
was left to determine the conditions and for-
malities of transgender marriage, there was 
no justification for denying transgender peo-
ple from enjoying the right to marry under 
any circumstances.104 It was notable that the 
Court decided to abandon a purely biological 
understanding of gender for the first time in 
its jurisprudence. It held that owing to the 
major social changes in the institution of 
marriage since the adoption of the Conven-
tion, as well as great developments in medi-
cine and science, there was no reason why, 
for the purposes of Article 12, the determi-
nation of gender should be based on purely 
biological criteria.105 Though fewer countries 
at the time provided for a transgender mar-
riage in the reassigned gender than recog-
nised the reassignment of gender itself, the 
Court did not consider this as a supporting 
argument for leaving the matter under con-
tracting states’ margin of appreciation. The 
discretion of states did not extend so far as to 
effectively bar transgender people from en-
joying the right to marry altogether.106 
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When addressing the complaint under the 
non-discrimination clause, the Court did ac-
knowledge the link to it, but as it had already 
found violations of the substantive Articles 8 
and 12, it held that there was no need to con-
sider separately the issue under Article 14.107 

While the Goodwin case was a progressive 
step in jurisprudence on recognising gen-
der identity, the Court unfortunately omit-
ted any analysis of the non-discrimination 
aspect of the claim. As Ms Goodwin faced in-
terference with her private life and her right 
to marry, the Court was correct in finding 
violations of Articles 8 and 12. However, the 
Court did not acknowledge the fact that Ms 
Goodwin faced this interference for being a 
transgender person, in other words on the 
basis of her gender identity. She faced simi-
lar difficulties in her everyday life as any 
transgender person would have under the 
domestic law in place at that time. On the 
other hand, non-transgender people would 
not face such interference. Therefore, the 
Court should have addressed the possible 
discrimination by analysing the similarity 
of situations and a possible justification for 
the differential treatment.  

The approach taken by the Court can be seen 
as a practical one as the needs of the applicant 
had already been met in the present case. 
However, leaving out the analysis of possible 
discrimination fails to highlight and address 
any structural problems perpetuating such 
discrimination. By ignoring a discriminatory 
intent or effect, the Court did not take the op-
portunity to emphasise the universal nature 
of human rights and the equal enjoyment of 
the Convention rights by everyone.  

A proper analysis of equality in Ms Goodwin’s 
case would not have necessarily made a great 
difference to the applicant herself, as her situ-

ation was remedied through Articles 8 and 
12. Still, an analysis under Article 14 would 
have been important for acknowledging the 
situation of the disadvantaged group as a 
whole. The Court’s dismissal of the discrimi-
nation claim undermines the possibility of 
any structural problems behind the differen-
tial treatment, and therefore the case fails to 
have a more profound impact on the equality 
discourse with regard to transgender people. 

Furthermore, the Court refused to consider 
Article 14 merely on the basis that a viola-
tion was found under another provision. The 
omission on non-discrimination implies that 
Article 14 would not add anything to the sub-
stantive right in question. Such an approach 
renders the provision rather toothless to ad-
dress claims of discrimination. 

Goodwin v UK was a landmark judgement in 
many regards as it clearly stated that deny-
ing legal gender recognition and the possi-
bility to marry in the reassigned gender are 
violations of Articles 8 and 12, respectively. 
However, the judgement’s potential in terms 
of equality and non-discrimination was not 
fulfilled. Had the Court set a strong prec-
edent under Article 14, it would likely have 
affected subsequent case law in a way that 
places more emphasis on equality and non-
discrimination – possibly even to the point of 
finding violations under Article 14.

On the same day, the Grand Chamber issued 
a similar judgment in the case I v the United 
Kingdom, finding breaches of Articles 8 and 
12. A similar conclusion was drawn later in 
2006 in the case of Grant v the United King-
dom, in which the Court held that following 
the landmark judgement on Goodwin, there 
was no longer any justification for failing to 
recognise the “change of gender of post-op-
erative transsexuals”.108
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By the time the L v Lithuania judgment was 
issued in 2007, the disadvantage suffered by 
transgender people due to the contradiction 
between their identity documents and gen-
der identity was more or less presumed.109 
At this point, the Court simply stated that 
the applicant found himself in the “inter-
mediate position of a pre-operative trans-
sexual, having undergone partial surgery, 
with some important civil status documents 
having been changed”.110 The facts left the 
applicant in a situation of distressing un-
certainty with regard to his private life and 
the recognition of his true identity.111 The 
government argued that budgetary con-
straints on public health services had pre-
vented them from providing for the process, 
but the Court rejected this argument. It held 
that a delay in regulating the issue had ex-
tended for over four years, which could not 
be seen as proportionate. Also, as the num-
ber of people involved would have been 
rather small, the burden on the government 
to provide for their needs was not unduly 
high. Hence, the fair balance shifted in fa-
vour of the applicant and the Court found a 
violation of Article 8. 

In the case of P.V. v Spain, the Court exam-
ined, for the first time, the possible dis-
criminatory aspect of the state’s conduct 
based explicitly on “transsexualism” and 
gender identity. The applicant, a male-to-
female transsexual, had had a child prior to 
her reassignment surgery. After the reas-
signment, the state had restricted the ap-
plicant’s contact with her six-year-old son 
arguing that her emotional instability after 
the procedure risked affecting him. While 
the Court established clearly that her status 
as a transsexual came under the protective 
umbrella of Article 14, it did not find a vio-
lation in this regard. The applicant had in-
voked the non-discrimination clause in con-

junction with Article 8 protecting her right 
private and family life, but no breach was 
found due to the Court’s reasoning that the 
restrictions based on meeting her son had 
not been on the grounds of her gender iden-
tity. Instead, they were imposed having the 
child’s well-being in mind, giving him time 
to adjust progressively to his father’s reas-
signed gender.112

However, it could be argued that the Court’s 
interpretation of Article 14 was not suf-
ficient in terms of equality. Had the Court 
taken into consideration the applicant’s 
equal right to enjoy family life regardless of 
her gender identity, it might have arrived 
to a different conclusion and found a viola-
tion of Article 14 in conjunction with Arti-
cle 8. In the present judgement, the Court 
de facto restricted the applicant’s access 
to her child based on her gender identity, 
even if the aim of doing so was to protect 
the child’s well-being. It can be questioned 
whether there was actual evidence or indi-
cation of the harmful effect of the gender 
reassignment to the child, and whether 
this was carefully balanced against the 
right to family – the Court did not discuss 
this in detail. 

It is clear from the above-presented juris-
prudence that the Court has addressed the 
rights of transgender people with a growing 
understanding, and extended the protection 
afforded to their private and family life over 
the years. In doing so, the Court has repeat-
edly recalled the living instrument nature of 
the ECHR, interpreting it in evolutive man-
ner, and expanding the protection in line 
with societal changes. However, the analysis 
of the Court has concentrated greatly on the 
possible violation of the substantive Article 8 
at the expense of equality and non-discrimi-
nation considerations.113
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4.3.2. Debate on the Divorce Requirement

As explained above, some aspects of 
transgender marriage remain contested. In 
particular, the requirement to be single, or 
divorce one’s current partner in order to 
obtain legal gender recognition, continues 
to raise controversy. To this end, the case of 
Hämäläinen v Finland, initially adjudicated 
in Chamber on 13 November 2012 and then 
referred to the Grand Chamber, whose judg-
ment was published in July 2014, was im-
portant in determining which direction the 
Court’s jurisprudence would turn. Despite 
the possibility to review the issue in light of 
the growing support for transgender rights 
globally, the Grand Chamber, like the Cham-
ber before it, maintained that a fair balance 
was struck between the interests of the ap-
plicant wishing to stay married to her part-
ner, and the general interests of society in 
the case. The Grand Chamber relied on the 
margin of appreciation doctrine granting 
member states a wide discretion to regulate 
on matters linking to gender recognition and 
same-sex marriage. The Court voted 14-3 
that no violation had taken place. 114

The applicant of the case was a male-to-
female transsexual, who has been mar-
ried since 1996 and had a child born in the 
marriage in 2002. According to the Finnish 
Trans Act (2003), in order to obtain full rec-
ognition of her gender, she should be sin-
gle (sections 1 and 2 of the Act). The pro-
vision was interpreted so that she needed 
to either get a divorce, or with the consent 
of her wife, convert the relationship into 
a civil partnership, a form of recognition 
available to same-sex couples. The Grand 
Chamber was asked to consider Articles 8 
and 12 both taken alone and in conjunction 
with Article 14, to determine whether the 
applicant’s private and family life, and her 

right to marry, had been interfered on the 
grounds of her gender identity. As the appli-
cant and her partner did not want to divorce 
or to make any other changes in their mari-
tal status, the applicant was forced to live 
with a continuous contradiction between 
her gender identity and gender marker.115 

The applicant’s main claim was that her 
right to private and family life had been vio-
lated when the full recognition of her gender 
identity was made conditional on divorce or 
transformation of her marriage into a civil 
partnership. According to the domestic law, 
the applicant’s reassigned gender could not 
be introduced into the population register as 
long as she remained married. The applicant 
argued that transgenderism was a medi-
cal condition and her gender identity was a 
private matter, which fell within the scope of 
her private life. She contended that the state 
was violating her privacy every time the male 
gender marker revealed her to be transgen-
der. Also, the couple stated that a divorce 
would be against their religious convictions, 
and a civil partnership would not provide the 
same protection to their child as marriage. 
As a consequence, the applicant argued she 
was forced to choose between legal gender 
recognition and preserving her marriage.116

The government argued that as Finland 
provided the couple with a viable option – 
turning the marriage into a registered civil 
partnership – the case was not about forced 
divorce and the current requirements for 
legal gender recognition were proportion-
ate. The Grand Chamber agreed and noted 
that a civil partnership entailed almost the 
same rights and obligations as marriage, 
and hence the couple would not “lose any 
rights”.117 The Grand Chamber decided to 
approach the issue not as interference of 
private and family life, but as a question of 
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whether the government had a positive obli-
gation to provide an effective and accessible 
procedure allowing the applicant to have 
her new gender legally recognised while re-
maining married. It came to the conclusion 
that such a positive obligation did not exist, 
and ruled that in the absence of a European 
consensus on regulating transgender mar-
riages, Finland was to be granted a wide 
margin of appreciation on regulating legal 
gender recognition and in balancing the 
public and private interests involved.118

Additionally, the Court noted that according 
to relevant case law, Article 12 does not im-
pose an obligation on states to grant same-
sex couples access to marriage.119 Moreover, 
the Court held that no separate issue arose 
under Article 12. The issue at stake was 
rather the consequences of the applicant’s 
change of gender for the existing marriage 
between her and her spouse, and this ques-
tion was already examined under Article 
8.120 This conclusion is noteworthy in differ-
entiating between an existing transgender 
marriage and the right to marry as such. In 
essence it contradicts the Courts reasoning 
in not finding a violation, which was heavily 
based on the margin of appreciation granted 
to states in whether they wish to apply the 
right to marry to same-sex couples or not.

Under Article 14, the applicant raised a claim 
that she was discriminated against on two 
counts: first, as she had to comply with an 
additional requirement of terminating her 
marriage in order to obtain legal gender 
recognition, she had been discriminated 
against compared to non-transsexuals, who 
obtained legal gender recognition automati-
cally at birth. As a consequence, the fact that 
she had been denied a female identity num-
ber revealed the confidential information 
of her being transgender because, unlike a 

non-transgender person, she had to explain 
this difference on every occasion when her 
identity number was required. Second, the 
applicant argued that she and her family had 
received less protection than persons in het-
erosexual marriages owing to stereotypical 
views associated with the applicant’s gender 
identity. As gender identity was now com-
monly recognised as a ground protected for 
the purposes of non-discrimination, a con-
cern under Article 14 was evident.121

The government argued that although Arti-
cle 14 may be applicable, the applicant was 
not in a similar situation compared to non-
transgender persons, as the latter would not 
be applying for “a change of their gender”.122 
This view illustrates the lack of sensitivity 
and understanding of the reality of transgen-
der persons. Obviously non-transgender 
people would not be applying for gender 
reassignment as their appearance and iden-
tification documents already correspond 
to their identity. The differentiating factor 
therefore is being transgender, and the pos-
sibility to live in dignity according to one’s 
innermost experience of oneself. 

The Grand Chamber drew from earlier case 
law by recalling that if there is a difference 
in treatment of persons in relevantly simi-
lar situations, such a difference has to have 
objective and reasonable justification. In as-
sessing whether the differences in similar 
situations justify a differential treatment, 
the state enjoys a wide margin of apprecia-
tion.123 At the same time the Grand Chamber 
noted that where a particularly important 
facet of an individual’s existence or identity 
is at stake, the margin allowed to the State 
will be restricted, and if a difference is based 
on gender or sexual orientation, particularly 
serious reasons are required by way of jus-
tification.124 In the present case, the Grand 
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Chamber found that the applicant’s situation 
was not sufficiently similar to the compara-
tor group. Accordingly, no violation of Article 
14 taken in conjunction with Article 8 took 
place.125 The Grand Chamber did not pro-
vide any explanation for why the situation 
between transgender and non-transgender 
people was not seen as relevantly similar.

Subsequently, the Grand Chamber, in accord-
ance with the previous ruling by the Cham-
ber, held that there had not been a violation 
of Article 8 in conjunction with Article 14, 
and that there was no need to examine the 
case under Article 12. However, as opposed 
to the unanimous judgement of the Cham-
ber in 2012, this time three Grand Chamber 
judges joined in a dissenting opinion. 

The Grand Chamber’s statement that the ap-
plicant failed to establish the “similarity of 
situations” places a heavy burden of proof 
on the applicant. Although it has been held in 
previous case law that the applicant should 
bear this burden, the Court’s jurisprudence 
is not clear-cut in this regard. As the con-
cepts of establishing similarity and justifying 
differential treatment are intertwined, it may 
be difficult to completely separate the analy-
sis of one from the other.126 

In establishing the similarity of situations, 
one could ask did the applicant not end up 
in her current situation due to her gender 
identity? Can one find other differentiat-
ing factors than the applicant’s status as a 
transgender woman? If the protected ground 
of gender identity is the only differentiating 
factor, should the situations not be treated 
the same? Article 14 is in place to guarantee 
equal enjoyment of the Convention rights 
– a difference based solely on a protected 
ground should therefore be interpreted as a 
violation, unless it is justified. On this basis, 

the Court should have analysed the possible 
legitimate aim and proportionality of the 
state’s interference.

As the Court did not provide any explanation 
for its conclusion, it is unclear if any situation 
faced by a transgender person would amount 
to “relevantly similar” in the eyes of the Court. 
The “male norm” comparator theory suggests 
that it would be practically impossible for a 
transgender person to establish the “similar-
ity of situations” because they are transgen-
der, and therefore deviate from the norm 
in the first place.127 Stereotypical views on 
gender or gender roles may amount to dis-
crimination if they result in in differential 
treatment nullifying or impairing the enjoy-
ment of rights.128 The essence of Article 14 
is to provide a safeguard to people who may 
not be able to equally enjoy their rights due to 
the fact that they are not white, able-bodied, 
Christian, heterosexual males. To this end, it 
would have been crucial for the Court to back 
up its conclusions – otherwise the relevance 
of Article 14 can be questioned altogether.

The Court has continuously omitted analy-
sis on equality of transgender people and 
focused on the substantive claims of inter-
ference with private and family life. The 
Hämäläinen judgment followed suit. Had the 
landmark case of Goodwin v UK been decided 
under Article 14, it would probably have set 
a different view for subsequent jurispru-
dence, including the present case. Still, it may 
be argued that since Goodwin v UK there has 
been a growing global focus on transgender 
rights, also in terms of equality, which should 
have affected the majority’s reasoning in 
Hämäläinen v Finland by placing more em-
phasis on Article 14.

The dissenting judges held that the Court 
should have found a violation of Article 8, 
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and that it should have approached Arti-
cles 12 and 14 differently.129 Firstly, they 
argued that the lack of European consen-
sus should not have been the only factor 
in determining the width of the margin 
of appreciation. As the Court had estab-
lished before, that same margin should be 
restricted when “a particularly important 
facet of an individual’s existence or iden-
tity is at stake”. Accordingly, gender iden-
tity should have been considered to be of 
such importance to the applicant’s very 
identity, that it would render the margin 
narrower.130 Also, the Court should have, 
in the dissenting judges’ view, approached 
the issue as a potential breach of a negative 
obligation, not as a possible positive obli-
gation resting on the state, as the majority 
did.131 Secondly, the judges criticised the 
majority’s take on same-sex marriage, and 
the fact that they seemed to address sexual 
orientation and gender identity as one and 
the same. With regard to the right to marry, 
homosexual couples and transgender cou-
ples were treated the same by the major-
ity despite their relevantly different situa-
tions.132 Lastly, they argued that the Court 
did not pay sufficient attention to Article 
14, and should have analysed the possible 
discrimination more in depth.133 

The dissenting judges made an interesting 
point in terms of equality under the right to 
marry by stating that the majority treated 
transgender couples and homosexual cou-
ples the same despite their different situa-
tions. Although gender identity and sexual 
orientation are closely linked, they are dif-
ferent concepts, and gender reassignment 
of one spouse does not automatically render 
a transgender relationship homosexual. By 
concluding that there exists no obligation 
to provide for same-sex marriage under Ar-
ticle 12, and neither could such an obliga-

tion be derived from Article 8, the majority 
failed to understand the difference explained 
above. While Article 14 taken in conjunction 
with Articles 8 or 12 does not currently re-
quire states to provide for equal marriage 
as such, it may require a non-stereotypical 
view of the institution when it comes to the 
small number of pre-existing transgender 
marriages facing involuntary dissolution. 
The Court should have given its view on this 
specific matter rather than resorting to the 
analysis of same-sex marriage in general.

As pointed out by the minority of the Grand 
Chamber, the above-mentioned approach 
does not lack legal basis – constitutional 
courts in Austria, Germany and Italy have 
recently overturned decisions requiring the 
dissolution of pre-existing marriages as a 
precondition for legal gender recognition 
without imposing same-sex marriage.134

The Court’s decision confirmed a wide mar-
gin of appreciation for states in sensitive 
issues, and took a stand for a rather stereo-
typical and normative view on marriage. 
The ruling is disappointing for advocates 
of transgender equality, as the case is likely 
to have a chilling effect on how Council of 
Europe member states review their legisla-
tion on legal gender recognition – at least it 
will not push them to amend current laws 
on transgender marriage. States may, how-
ever, be affected by the growing support for 
transgender rights outside the legal sphere, 
and following this policy trend changes in 
legislation may occur. Accordingly, when a 
high enough number of Council of Europe 
member states amend their laws, the Euro-
pean consensus will grow, and the Court will 
be required to rethink its position – possibly 
along the lines presented by the dissenting 
judges, and following the example set by na-
tional courts in Austria, Germany and Italy.
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4.3.3. The (Lack of) Equality and Non-Dis-
crimination Analysis

A remarkable weakness in the Court’s rea-
soning, common to the majority of the sum-
marised cases, is the considerable lack of 
analysis of non-discrimination. The require-
ment of non-discrimination has not been 
properly addressed in the cases it was in-
voked in, apart from a short account in Shef-
field and Horsham v the United Kingdom. In 
Christine Goodwin v the United Kingdom the 
Court contended that no separate need to 
consider the claim under Article 14 arose, 
and in Hämäläinen v Finland, the Court stat-
ed briefly that the applicant was not in a rele-
vantly similar situation with the comparator 
group, without giving any further explana-
tion for this conclusion. 

In the cases discussed above, the Court did 
not aim to establish whether a distinction 
based on a person’s gender identity (gen-
der reassignment) was justified in terms of 
non-discrimination, it only addressed the 
interference’s rightfulness within the am-
bit of private and family life, balancing this 
right against the interests of the society as a 
whole. In order to be more convincing, the 
Court should widen its argumentation and 
establish why in these cases the situation 
did not amount to discrimination. This is not 
fulfilled merely by referring to the margin of 
appreciation based on the exact same terms 
as in the Court’s analysis under Article 8. 

By contending that the margin of apprecia-
tion analysis under Article 8 is also enough to 
cover any claim of discrimination, the Court 
seems to be treating Article 14 and Article 8 
in essence as the same, not placing any added 
relevance on the non-discrimination clause. 
Considering the importance of non-discrim-
ination as a general principle of law, and the 

separate provision of ECHR under Article 14, 
such an approach cannot be seen as tenable. 

Grouping the two provisions’ content to-
gether also compromises the very idea of 
prohibition of discrimination based on 
certain characteristics by implying that if 
these characteristics divide the view of the 
majority, the state has the right treat them 
differently. Justifying a difference in treat-
ment based on the fact that gender identity 
is a debated issue amongst European coun-
tries goes against the very idea of the non-
discrimination clause, especially when the 
Court has already clearly established it as a 
protected ground under Article 14.135 More-
over, the Court has itself emphasised in its 
1999 judgment of Lustig-Prean and Beckett 
v the United Kingdom that negative attitudes 
on the part of the majority against a minor-
ity cannot amount to sufficient justification 
for discrimination.136

On the other hand, a rather inconsistent ap-
proach can be found when analysing a series 
of cases invoking the non-discrimination 
clause. While the Court has often been reluc-
tant to apply Article 14 altogether, in certain 
cases in which the differentiating treatment 
was based on sex the Court found a violation 
by emphasising the aspect of equality. For 
example, in case of Eremia v the Republic of 
Moldova, the Court ruled that a domestic vio-
lence victim had been subjected to inhuman 
and degrading treatment contrary to Article 
3 of the ECHR, and as domestic violence dis-
proportionately affects women, she had also 
been discriminated against under Article 
14.137 Also, in the case of Abdulaziz, Cabales 
and Balkandali v the United Kingdom, the 
Court found a violation of Article 8 in con-
junction with Article 14 in a situation that 
treated male spouses of British residents less 
favourably than female spouses when apply-
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ing for residence permits.138 The noteworthy 
aspect is that the Court did not find a viola-
tion of Article 8 on its own, but only when 
tied into the aspect of equal treatment on the 
grounds of sex. 

Therefore, it seems to depend, at least to 
some extent, on which grounds the discrimi-
nation claim is brought before the Court. In 
cases relating to gender discrimination the 
Court has been more eager to analyse aspects 
of discrimination than in cases regarding dif-
ferential treatment based on gender identity. 
This may be an illustration of the fact that 
gender identity is a newcomer to the list of 
protected grounds, and, as discussed above, 
raises controversy in some member states. 
However, in the light of the high level of dis-
crimination and harassment experienced by 
transgender people throughout Europe,139 
the requirement of non-discrimination 
should be thoroughly addressed by the Court 
in cases relating to gender identity. 

In some of the gender identity cases de-
cided by the Court, a comprehensive non-
discrimination analysis might have resulted 
in a different ruling. Let us look at the case 
Hämäläinen v Finland, and the “divorce re-
quirement” imposed on the applicant by the 
Finnish state: if the Court had accepted that 
the applicant was indeed in a similar situ-
ation to non-transgender married people, 
the claim would have had a chance of suc-
ceeding. Had the Court been mindful of the 
criticism based on the “male norm” com-
parator, it could have concluded that the 
burden of proof placed on the applicant was 
unduly heavy. The Grand Chamber could 
also have acknowledged that transgender 
couples were actually treated similarly to 
homosexual couples despite being in differ-
ent situations, as was suggested in the dis-
senting opinion.

Moreover, as the Court has itself estab-
lished, it should apply strict scrutiny in 
cases that concern race or sex, including 
sexual orientation. If sexual orientation is 
read into “sex”, it would be logical to include 
gender identity, a concept more related to 
sex than sexual orientation, as well. Howev-
er, the Court holds that member states en-
joy a wide margin of appreciation if there is 
no European consensus in a certain matter, 
such as same-sex marriage or the require-
ments of legal gender recognition. Conse-
quently, the margin of appreciation renders 
the first statement void in practice.

4.3.4. Is Protection Limited to Post-Opera-
tive Transsexuals?

Although recent recommendations by uni-
versal and regional bodies discuss transgen-
der, gender identity and expression in a 
general manner, including transsexuals, 
transvestites and gender queer people, the 
developments under the ECHR have only 
applied to post-operative transsexuals.140 It 
remains to be seen whether the European 
legal framework will extend to all transgen-
der people based on their self-identification, 
rather than reconstructed biological charac-
teristics. Will the Court depart from a strictly 
binary view on gender to encompass rights 
of people who do not identify clearly as male 
or female? Will it acknowledge the concept 
of ‘third gender’ as Courts in India and Aus-
tralia, for example, have done?

The previous case law, and the Court’s highly 
biological understanding of gender, suggests 
that such a development is not likely in the 
near future. The Court uses binary dichotomy 
of men and women, and transgender people 
are seen as changing from one of these two 
categories. Furthermore, the Court refers to a 
‘change’ of gender rather than reassignment 
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and recognition of the (true) gender of a per-
son, which further illustrates the view based 
on biological changes rather than self-identifi-
cation. For trans people, their gender does not 
“change”, but their bodily characteristics can 
be brought more into conformity with their 
gender identity by medical treatment. 

However, if European countries take on the 
recommendations to tackle discrimination 
of transgender people and consequently de-
velop their legislation to cater for the needs 
of everyone falling under the umbrella term 
of transgender, this is unlikely to go unno-
ticed by the Court. If a European consen-
sus on issues such as the “third gender” 
is reached, it will sooner or later lead the 
Court to adjust its views as well. Still, in light 
of the Court’s jurisprudence so far, it looks 
like the slow improvement in acknowledg-
ing transgender rights will concentrate on 
post-operative transsexuals.

5. Conclusion

The protection of transgender people under 
the European human rights law framework 
has developed greatly over the last few dec-
ades. While the Court in the 1980-1990s 
had not yet accepted gender identity as an 
analogous protected ground, and found that 
non-recognition of reassigned gender did not 
breach the Convention, since the early 2000s 
it has ruled in favour of the applicant in sev-
eral cases regarding a transgender person’s 
right to be fully recognised before the law, and 
the right to marry a person of the “new oppo-
site sex”. In the light of these developments, 
transgender people have been able to enjoy 
their right to private and family life on a more 
equal basis than before. However, the change 
has taken place through the progressive inter-
pretation of Article 8, rather than considera-
tions on equality and non-discrimination.

The right to legal gender recognition has 
arisen due to social changes in European 
countries, which have triggered the Court to 
depart from its earlier case law and inter-
pret the Convention as a living instrument, 
adapting to the social and medical develop-
ments in society. This being said, the Court 
has continuously emphasised how each case 
shall still be decided based on its special cir-
cumstances, and that the ‘fair balance’ will 
shift accordingly. Thus, even though the 
Court has increasingly found states have un-
lawfully interfered with transgender peo-
ple’s private and family life, some aspects 
of legal gender recognition continue to fall 
within the margin of appreciation granted 
to the contracting parties.

According to the current interpretation of 
European human rights law, the contract-
ing states are obliged to provide recognition 
for the reassigned gender of trans individu-
als. As to how they should do it, they enjoy 
a wide margin of appreciation. Within this 
margin, the states can impose requirements 
on transgender persons, such as being single, 
in order to obtain full legal recognition. The 
“single requirement” may in practice mean 
that already married couples are forced to 
divorce, or convert their marriage into a 
civil partnership. This has been argued to be 
mainly due to the lack of European consensus 
on same-sex marriage, upon which states are 
free to regulate themselves, regardless of the 
differences between an existing transgender 
marriage and a marriage between two per-
sons of the same sex.

The margin of appreciation doctrine is of-
ten applied also to claims regarding equal-
ity and non-discrimination under Article 
14. This, together with the Court’s view 
that transgender people cannot compare 
themselves to non-transgender people with 
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regard to marriage, has meant that differen-
tial treatment did not amount to discrimi-
nation under the Convention.

Nevertheless, it can be argued that the Court 
has neglected equality considerations in its 
pertinent case law to a great extent. In some 
cases Article 14 was not invoked, but in the 
cases that it was, the Court stated that there 
was either no need to separately address 
Article 14, or that no discrimination had oc-
curred without applying the equality and non-
discrimination framework and consequently 
explaining how it arrived at such a conclusion.

Even if the analysis on equality and non-
discrimination would not render a different 
conclusion by the Court, Article 14 is still 
a binding, and a separate, obligation call-
ing to be addressed appropriately. This is 
especially vital looking at statistics about 
discrimination against transgender people 
in Europe; by leaving out the non-discrim-
ination aspect the Court fails to see struc-
tural problems. The Court does not live in 
a vacuum separate from social reality, in 
which it could overlook systemic issues of 
disadvantage affecting minorities.

It can also be stated that the Court has been 
inconsistent in applying Article 14. While in 
some cases it has analysed the equality and 
non-discrimination framework, in others it 
mentions that no separate consideration is 
needed and in others briefly disregards the 
claim without further explanation.141 The 
former has applied especially to cases re-
garding gender discrimination, while the lat-
ter has been true in transgender judgements.

It could be argued that a thorough non-dis-
crimination analysis would have rendered a 
different outcome in some of the transgender 
cases – if the Court would have been willing 

to apply the “male norm” comparator theory 
in assessing the similarity of situations, and 
emphasise equal enjoyment of the right to 
respect for private and family life. 

As we have seen above, a wide margin of ap-
preciation has been the main reasoning of 
the Court when it has not found a violation 
of a transgender person’s private and family 
life. The Court seems to treat the substantial 
claim under Article 8 and the non-discrimi-
nation claim under Article 14 as one and the 
same – as they are both rejected based on na-
tion states’ wide discretion. This view is not 
convincing as Article 14, albeit “accessory”, is 
still a separate right under the Convention. If 
it bears no relevance to the Court’s argumen-
tation, what is the purpose of it altogether?

An increased level of protection for transgen-
der people’s rights has been called for in re-
cent policy developments within the Council 
of Europe, general soft law and the recom-
mendations of UN treaty bodies. While the 
Court has not yet accepted the continua-
tion of transgender marriage as a protected 
right, it may, in the light of these develop-
ments and changes in domestic laws, be an 
emerging right in the region. The change in 
the Court’s interpretation did not yet come 
about in the recent judgement on Hämäläin-
en v Finland, as the Court held that the issue 
continued to fall under national discretion. 
However, unlike the Chamber, the Grand 
Chamber was divided on the question. The 
dissenting judges drew attention to the 
weaknesses in the majority’s argumentation 
on lack of European consensus, global devel-
opments and non-discrimination, laying a 
basis for updated views when future claims 
are brought before the Court.

The progress that has happened so far in 
relation to the rights of transgender people 
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has happened through development in inter-
pretation of Article 8, not of Article 14. The 
inconsistent and incomprehensive approach 
of the Court on equality has meant that the 
non-discrimination framework under the 
ECHR has not proven to be a very useful tool 
to address discrimination claims in cases re-
lating to gender identity.

While breaches of non-discrimination are 
not always as obvious as infringements of 
substantial rights, they are nonetheless far-
reaching and hold a certain added gravity as 
they threaten to undermine the universality 
of human rights. Hence, the principle of non-
discrimination should be granted more em-
phasis in the analysis of the Court. 
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