
The Equal Rights Review, Vol. Thirteen (2014)

70

On 16 September 2014, the United Nations 
General Assembly began its 69th session. At 
the top of the agenda for the session is the 
consideration of a new set of goals to guide 
human development efforts, to replace the 
Millennium Development Goals (MDGs), 
which will expire in 2015. One of the key 
questions which member states will debate 
is the place of equality within the new de-
velopment framework. This discussion is 
likely to focus in particular on proposed 
Goal 10 – Reduce inequality within and 
among countries – of the draft Sustainable 
Development Goals (SDGs), adopted by the 
Open Working Group for Sustainable Devel-
opment Goals.3 

This article will argue that Goal 10 must be-
come part of the final post-2015 SDG frame-
work, if that framework is to be effective in 
addressing one of the key obstacles to hu-
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man development. More specifically, it ar-
gues in favour of retaining and strengthening 
Target 10.3, which would require states to:

"[E]nsure equal opportunity and 
reduce inequalities of outcome, including 
through eliminating discriminatory laws, 
policies and practices and promoting ap-
propriate legislation, policies and actions in 
this regard."

It is my contention that the SDG framework 
must reflect an understanding of how in-
equality and discrimination limit people’s 
choices and thus frustrate development ef-
forts. Further, I believe that there is a strong 
case for the application of what I will call 
an “equal rights approach” – that is, an ap-
proach which incorporates the need to en-
act and enforce equality legislation as a spe-
cific development aim – in the framework. 
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My argument has two pillars. First, that the 
current MDG framework – that which the 
SDGs will replace – largely failed to account 
for equality (with the notable exception of 
gender equality), with serious negative con-
sequences. This omission is, in my view, both 
a conceptual aberration, when viewed in the 
context of the evolution of the concept of hu-
man development, and a serious limitation in 
practice. In part one of the article, I analyse 
– albeit selectively – a number of different 
elaborations and applications of the concept 
of human development, finding that all, with 
the exception of the MDGs, reflect a strong 
concern with equality. In the second part, I 
examine recent literature on the extent to 
which the omission of equality from the MDG 
framework has had an impact on human 
development efforts. Focusing on identity-
based inequalities (as opposed to income 
or spatial inequalities), I conclude that the 
omission has had a distinct negative impact, 
both on the marginalised identity groups in 
question and on the ability of states to make 
progress towards their MDG targets.

The second pillar of my argument is that – 
almost irrespective of the limitations of the 
MDG framework in respect of equality – there 
is a strong positive case for the new SDG 
framework to be sensitive to identity-based 
inequalities. Moreover, I argue, there is a case 
for the SDGs to adopt an approach which puts 
the rights to equality and non-discrimination 
at the centre of development efforts. 

In part three, I seek to illustrate how the 
rights to non-discrimination and equal-
ity provide not only a structural framework 
for analysing and understanding obstacles 
to development, but also offer a potential 
means to address development ends. I aim to 
show how, if properly defined, implemented 
and enforced, equality law can provide a 
mechanism for individuals and communities 

to challenge the discrimination which acts 
as a brake on their development. Based on 
this analysis, in the fourth part, I elaborate 
in more detail how I believe that the SDG de-
velopment framework should best take the 
rights to equality and non-discrimination 
into account. In the final part, I examine the 
equality implications of various alternative 
options which have been mooted by member 
states during negotiation, arguing that even 
in the worst case, there will remain a strong 
argument for the application of an “equal 
rights approach” to development.

1. Equality of What? Equality and the 
Concept of Human Development

There is a growing consensus that, with the ex-
ception of gender inequality, the MDGs – with 
their focus on relative and absolute measures 
of progress – largely failed to address inequal-
ity. This view is shared by a wide range of ac-
tors, from the Institute of Development Stud-
ies, which called the omission of equality the 
“major limitation” of the MDGs4 to Save the 
Children, which referred to inequality as a 
“blind spot” in the framework.5 

I consider the failure to account for inequal-
ity to be not only a practical limitation, but a 
conceptual aberration. In my view, the evolu-
tion of the concept of human development – 
from the foundational work of Amartya Sen 
through to the “re-affirmation” of the con-
cept presented in the 2010 Human Develop-
ment Report – illustrates that equality has 
consistently been a central concern of those 
involved in human development efforts. The 
MDGs are the exception.

While there may be different views on what 
the concept “human development” entails, 
the definition provided in the first Human 
Development Report produced by the United 
Nation Development Programme (UNDP) in 
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1990 is well-regarded as a benchmark6 – I will 
take it as such.  The 1990 Report states that:

“Human development is a process of 
enlarging people’s choices. In principle these 
choices can be infinite and change over time. 
But at all levels of development, the three 
essential ones are for people to lead a long 
and healthy life, to acquire knowledge and to 
have access to resources needed for a decent 
standard of living. If these essential choices 
are not available many other opportunities 
remain inaccessible.

But human development does not end there. 
Additional choices, highly valued by many 
people, range from political, economic and so-
cial freedom to opportunities for being crea-
tive and productive and enjoying personal 
self-respect and guaranteed human rights.

Human development has two sides: the for-
mation of human capabilities – such as im-
proved health, knowledge and skills – and the 
use people make of their acquired capabilities 
– for leisure, productive purposes or being ac-
tive in cultural, social and political affairs.”7

As these paragraphs illustrate, the definition 
of human development which is advanced in 
the Report relies heavily on the work of Am-
artya Sen on the “capabilities approach”. In-
deed, Alkire has argued that the capabilities 
approach provides the “most visible philo-
sophical foundation for the concept of hu-
man development”.8 The essence of the capa-
bilities approach was first advanced by Sen 
in his ground-breaking 1979 lecture, entitled 
Equality of What? As the title indicates, Sen’s 
work on the capabilities approach – and his 
later work on its application to human de-
velopment – was a direct consequence of 
his concern with equality. In the lecture, Sen 
critiqued three different philosophical ap-
proaches to what he calls the “equality as-

pect of morality” – utilitarian equality, total 
utility equality and Rawlsian equality – and 
rejected all of them, individually and in com-
bination, as being inadequate to address the 
full range of human needs and interests.9 His 
central contention was that if we are seeking 
to achieve a just and relevant equality, it is 
the distribution of capabilities – rather than 
utility or social goods – which should be the 
measure. He concluded that: 

“It is arguable that what is miss-
ing in all this framework is some notion of 
‘basic capabilities’: a person being able to 
do certain basic things. The ability to move 
about (…) the ability to meet one’s nutri-
tional requirements, the wherewithal to be 
clothed and sheltered, the power to partici-
pate in the social life of the community.”10

In his 1989 essay Development as Capability 
Expansion, Sen developed his original thesis, 
building on work undertaken by himself and 
others in the intervening decade. He elabo-
rated on the capability approach as a means 
for assessing quality of life:

“[T]he ‘capability approach’ sees 
human life as a set of ‘doings and beings’ – we 
may call them ‘functionings’ – and it relates 
the evaluation of the quality of life to the as-
sessment of the capability to function (…) The 
included items may vary from such elemen-
tary functionings as escaping morbidity and 
mortality, being adequately nourished, under-
taking usual movements etc., to many com-
plex functionings such as achieving self–re-
spect, taking part in the life of the community 
and appearing in public without shame.”11

Particularly worthy of note – given the im-
pact which Sen’s thinking would have on the 
concept of human development which was 
adopted in the Human Development Report 
series – is the sustained focus on equality in 
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the essay. While the 1979 lecture arrived at 
the need for a concentration on a capabilities 
approach through an assessment of different 
approaches to achieving equality, the 1989 
article looks at how different types of ine-
quality – income, class and gender – impact 
upon the capabilities of different groups.12 
Aside from income inequality, Sen’s explicit 
focus in the essay is on gender inequalities 
and how the capabilities model is better 
equipped to measure these than other ap-
proaches; nevertheless, he is clear that this is 
“only one illustration of the advantages that 
the capability approach has” in assessing in-
equalities.13 As he states:

“[I]n so far as income and wealth 
do not give adequate account of quality of 
life, there is a case for baling [sic] the evalua-
tion of inequality on information more close-
ly related to living standards. Indeed, the two 
informational bases are not alternatives. Ine-
quality of wealth may tell us things about the 
generation and persistence of inequalities of 
other types, even when our ultimate concern 
may be with inequality of living standard 
and quality of life (…) [b]ut this recognition 
does not reduce the importance of bringing 
in indicators of quality of life to assess the 
actual inter-class inequalities of well-being 
and freedom.”14

It seems clear then that equality was a key 
consideration in Sen’s understanding of ca-
pabilities and thus of development. Moreo-
ver, it is clear that he believed that the capa-
bilities approach provided tools to assess – 
and therefore to address – both inequalities 
of income and identity-based inequalities.

In a 2010 paper for the Oxford Poverty & Hu-
man Development Initiative,15 which traces 
the evolution of the definition of human de-
velopment through the Human Development 
Report (HDR), Sabina Alkire finds that equal-

ity has been a consistent theme throughout 
the series. She concludes that “inequality 
was mentioned in nearly every global HDR 
since 1990 and has been prominent in the 
themes of five of them”.16 She highlights the 
2005 report which states that:

“Human development gaps within 
countries are as stark as the gaps between 
countries. These gaps reflect unequal op-
portunity – people held back because of 
their gender, group identity or location (…) 
overcoming the structural forces that create 
and perpetuate extreme inequality is one of 
the most efficient routes for overcoming ex-
treme poverty.”17 

However, Alkire is critical of the way in which 
HDRs in the period between 1990 and 2010 
displayed an increasing tendency to focus 
narrowly on “enlarging people’s choices”, 
thus losing “a great deal of the richness pre-
sent in the longer definition from 1990”.18 
One of her central criticisms is that this nar-
rower definition is ill-suited to addressing 
inequality, creating a framework in which 
“human freedoms could well be expanded 
in ways that exacerbate inequality”.19 Alkire 
calls for a renewed definition of human de-
velopment which should include “equity” 
(not equality) together with efficiency as one 
of the “key principles” which must inform 
the ways in which development seeks to ex-
pand freedoms.20 

The 2010 HDR, heavily informed by Alkire’s 
work, “reaffirms” the definition of develop-
ment initially provided in the 1990 Report, 
reflecting inter alia the principles of equity, 
empowerment and sustainability.21 In es-
tablishing the reaffirmed concept, the re-
port recognises  that human development 
is “about addressing structural disparities” 
and must be “equitable”.22 In a major depar-
ture which reflects this renewed focus on 
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equality, the 2010 HDR launched three new 
indices, including an “Inequality-adjusted 
Human Development Index” and the “Gen-
der Inequality Index”.23 The conscious move 
to correct the narrower focus identified by 
Alkire and to incorporate new indices look-
ing specifically at inequality is, in my view, 
proof of an interest in equality that is at once 
long-standing and increasing. 

A similar interest in equality can be seen in 
the UN Millennium Declaration – the cata-
lyst for the development of MDGs. The Dec-
laration first refers to equality as one of the 
principles which the signatories recognise 
a “collective responsibility to uphold”.24 In 
paragraph 6, equality is listed as one of six 
fundamental values which the framers hold 
to be “essential to international relations in 
the twenty-first century”.25 The principle is 
elaborated as follows: 

“No individual and no nation must 
be denied the opportunity to benefit from 
development. The equal rights and opportu-
nities of women and men must be assured.”

So what of the MDGs themselves? In a num-
ber of ways, the MDGs represented a specific 
– and limited – expression of the concept and 
aims of human development – what Alkire 
calls “a particular quantitative articulation 
of some core human development priori-
ties”.26 I concur with the view expressed by 
a range of commentators who contend that  
equality – as it had been expressed by Sen, 
in the HDRs and in the Millennium Declara-
tion – was one principle which became “lost 
in translation” between the Millennium Dec-
laration and the MDGs. 

A UN Task Team established to investigate 
options for the post-2015 development 
agenda, writing in 2012, acknowledged that 
“despite many of the successes of the MDGs” 

they have “not managed to integrate all prin-
ciples outlined in the Millennium Declara-
tion, including equality”.27 Other commenta-
tors have been more direct. Human Rights 
Watch has argued that the MDGs “largely by-
passed” the key principles of human rights, 
equality and non-discrimination contained 
in the Millennium Declaration.28 Claire Mela-
med of the Overseas Development Institute 
has stated that despite the fact that “equality 
is one of the core values” of the Millennium 
Declaration, “the focus on average progress 
measured at the country and global level, 
have masked the inequalities that lie behind 
these averages”.29 Naila Kabeer, in a report 
for the Institute of Development Studies, has 
gone as far as to state that the “major limita-
tion” of the MDG agenda has been a failure to 
“incorporate concrete measures on equality 
and social justice”.30

As these assessments indicate, the lack of 
recognition given to the principle of equality 
in the MDGs represents a departure from the 
approach taken in the Millennium Declara-
tion and that which was always implicit and 
often explicit in notions of human develop-
ment as expressed by Sen and in the HDRs. 
The next section will briefly examine the 
consequences of this departure and of the 
effective omission of equality from the MDG 
framework.

2. Lost in Translation: Equality and the-
Millennium Development Goals

My criticism of the lack of focus on inequality 
in the MDGs is not limited to conceptual con-
sistency. I contend that the approach which 
the MDGs take – using both absolute and 
relative targets to drive progress in particu-
lar areas of development – has resulted in a 
lack of focus on the impact of discrimination 
and inequality. This lack of focus has, in turn, 
had a number of deleterious effects, both on 
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those communities who are excluded from 
development efforts and, at the state level, 
on the success of policy measures designed 
to make progress towards the MDGs. I also 
believe that there is growing – though not yet 
irrefutable – evidence that the very nature 
of the MDG targets may have driven devel-
opment approaches which have a tendency 
to focus on “low hanging fruit”. If this is the 
case – that the MDG framework does not just 
mask inequality, but misdirects development 
efforts away from a focus on equality – then 
the implications are serious, though this con-
clusion is not critical to my argument.

One consequence of the increasing debate on 
the new SDG framework, and the discussion 
of the place of equality in that framework, 
is that a wealth of data has been presented 
highlighting the persistence of inequality 
even in areas where progress towards MDG 
targets has been rapid at the aggregate level. 
It is not the purpose of this article to exhaus-
tively review – let alone add to – the research 
and analysis which has been undertaken by 
others on this issue. Nevertheless, a review 
of some recent literature on inequality will, 
I hope, illustrate the argument that the lack 
of focus on inequality has had a negative ef-
fect on certain groups and on the efficacy of 
programmes designed to achieve the MDGs 
at the aggregate level.

I should begin by noting that I focus here on 
identity-based inequalities alone, omitting 
consideration of income and spatial inequali-
ties. This is not because addressing these in-
equalities is not critical to development – I 
believe that it is and there is extensive evi-
dence to this effect.31 Nor is it because these 
inequalities cannot be addressed through 
equality law.32 Rather, it is because I believe 
that the case for the application of an equal 
rights approach to development can be made 
most simply through a focus on those “tra-

ditional” characteristics – or grounds of dis-
crimination – which are well-recognised. 

I should also note that I exclude gender in-
equality from this assessment. This is for the 
simple reason that gender inequality it is the 
only identity-based inequality which is spe-
cifically addressed in the MDG framework, in 
the form of MDG 3: Promote gender equality 
and empower women.33 I believe gender is, in 
a very real sense, the exception which proves 
the rule – illustrating the progress which can 
be made where reducing inequality is a spe-
cific development objective. This much is il-
lustrated by the 2014 MDG Progress report, 
which records strong progress in respect of 
all MDG 3 targets.34 

Two recent studies illustrate the impact of 
ethnic and religious inequalities on progress 
towards MDG outcomes for particular mi-
nority groups. In a report produced for the 
Overseas Development Institute in 2010, 
Naila Kabeer found that “measuring ‘aver-
age’ progress at the national level tends to 
conceal major inequalities at the sub-na-
tional level”.35 This conclusion was based on 
a wide-ranging analysis of data on progress 
towards achieving different MDGs in states 
in Latin America, Asia and Africa. The find-
ings – many of which are also highlighted in 
an article for this journal36 – are stark. 

In Latin America, Kabeer’s analysis found 
that persons of indigenous or African de-
scent are more likely to experience extreme 
poverty and that in some countries there 
are significant ethnic disparities in access to 
education and child mortality, despite strong 
overall progress in each of these areas.37 In 
Asia, she concluded that “[r]apid economic 
growth and declining poverty levels in the 
region have not reduced inequalities” and 
found that in some cases “inequalities be-
tween social groups have increased”.38 As 
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an example, she highlights Nepal, where the 
decline in poverty headcount between 1995-
6 and 2003-4 ranged from a 46% reduction 
amongst high-caste Hindus to just 6% for 
Muslims; significantly, these variances are 
essentially “hidden” behind a headline na-
tional decrease in excess of 10%.39 Despite 
the relative lack of consistent data on ethnic 
identity and poverty in Africa, Kabeer’s as-
sessment of the available data leads to a sim-
ilar conclusion to that reached in the other 
two regions under assessment: that “ethnic-
ity is linked to poverty, health, and education 
outcomes”.40 As Claire Melamed puts it suc-
cinctly, the data collated by Kabeer indicates 
that “MDG indicators are consistently worse 
for disadvantaged groups in every region”.41 

A more recent study, conducted by Andy Sum-
ner for the Institute of Development Studies,42 
analyses data from the Demographic and 
Health Survey (DHS) to examine how levels of 
education poverty, health poverty and nutri-
tion poverty43 differ according to the “social 
characteristics” of heads of households in 33 
low-income countries (LICs) and lower mid-
dle-income countries (LMICs).44 As the author 
notes, the DHS is “a standardised, nationally 
representative household survey”,45 which al-
lows for comparison of outcomes data over 
time, in this case between 1998 and 2007. 
Among the report’s important conclusions is 
the finding that:

“Two-thirds of the education, health 
and nutrition poverty in LICs and LMICs (com-
bined) is to be found among those households 
where the head is the member of an ‘ethnic 
minority group’ (meaning an ethnic group 
which is not the largest ethnic group).”46 

The report finds that the incidence of the 
three different types of poverty fell for both 
ethnic minority groups and the largest ethnic 
group in the period 1998-2007 – and in the 

case of both education and health poverty 
fell marginally further among ethnic minori-
ties.47 Nevertheless, in 2007, ethnic minority 
groups still constituted 68.5%, 68.9% and 
72.3% of all those affected by education, 
health and nutrition poverty respectively in 
the countries under examination.48

The recent literature is not limited to the 
examination of ethnic disparities. A 2011 
report by the UN Department of Economic 
and Social Affairs examines strategies for 
inclusion of disability issues in the MDG 
framework. The authors begin by expressing 
concern at the “striking gap” in the frame-
work, in that persons with disabilities are 
“not mentioned in any of the 8 goals or the 
attendant 21 Targets or 60 Indicators”.49 The 
report provides a secondary review of avail-
able global data in an effort to assess the situ-
ation of persons with disabilities in respect 
of each of the Goals, Targets and Indicators in 
the MDG framework. It cites statistics which 
show, for example, that while persons with 
disabilities make up approximately 15% of 
the global population, they constitute ap-
proximately 20% of the world’s poorest citi-
zens and that 90% of all disabled children in 
developing countries do not attend school.50 
The assessment reveals that persons with 
disabilities often remain excluded from ac-
cess to the economy and many basic services 
and that their outcomes are below average in 
respect of many MDGs. This is the case both 
in respect of relative targets, such as Target 
4 (Reduce by two thirds, between 1990 and 
2015, the under-five mortality rate), and ab-
solute targets such as Target 2 (Ensure that, 
by 2015, children everywhere, boys and girls 
alike, will be able to complete a full course of 
primary schooling).51

Research by Save the Children and Help Age 
International illustrates the impact of age 
inequalities on progress towards the MDGs. 
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In this report Born Equal: How reducing ine-
quality could give our children a better future, 
Save the Children presents evidence of the 
impact of caste, religion, gender and spatial 
inequalities on the development outcomes 
of children. The report finds both that “chil-
dren are hardest hit by inequality” because 
of their particular lifestage and that inequal-
ity is higher among children than the general 
population.52 Using data from 32 low- and 
middle-income countries, the report finds 
that children in the richest decile have access 
to 35 times the income of those in the poor-
est decile – a gap which is double that among 
the general population (a factor of 17).53 At 
the other end of the age spectrum, HelpAge 
International has presented evidence that 
“older people disproportionately experience 
chronic poverty” and concluded that “[f]or 
the goal of halving extreme poverty to be ap-
plied equitably older women and men must 
be targeted”.54 

In addition to the impact which the MDG’s 
lack of focus on inequality has had on the 
development outcomes of different ethnic, 
religious, disability and age groups, there is 
evidence that failure to reach these groups 
is an impediment to progress towards MDG 
targets more broadly. The aforementioned 
UN Department of Economic and Social Af-
fairs report on disability and the MDGs ar-
gues that “unless persons with disabilities 
are included, none of the MDGs will be met” 

55 – it will be impossible for states to reach 
absolute targets, while progress in meeting 
relative targets will be significantly restrict-
ed. HelpAge International draws a similar 
conclusion, arguing that a failure to take 
targeted measures – such as social pensions 
– to reach the 10% of those living on a dol-
lar a day who are over 60 impedes progress 
towards MDG 1 (Halve, between 1990 and 
2015, the proportion of people whose in-
come is less than $1.25 a day).56

Recent research undertaken by the Equal 
Rights Trust in Kenya illustrates that a failure 
to address ethno-regional inequality has af-
fected progress towards development goals, 
both in respect of relative targets (to reduce 
child mortality by two thirds (MDG 4), for ex-
ample) and absolute targets (to ensure that 
all children receive basic primary education 
(MDG 2), for example).57 Using data from 
Kenya, the Equal Rights Trust illustrates how 
regional disparities – which equate to ethnic 
inequalities in Kenya – have been masked by 
strong progress at a national level. Moreo-
ver, the data indicates that failure to address 
these inequalities may prevent the country 
from achieving these targets by the 2015 
deadline. The Trust presents data from the 
Demographic and Health Survey in Kenya 
which illustrates that the rate of progress in 
reducing child mortality in certain regions 
of the country is too slow to allow the coun-
try to meet the MDG 4 target, despite strong 
progress at the aggregate level.58 In respect 
of education, the Equal Rights Trust cites re-
search by the organisation Uwezo Kenya59 in 
support of its conclusion that:

“Since the introduction of free pri-
mary education in 2003, Kenya has made 
rapid progress towards meeting MDG 2, with 
net enrolment in primary education rising to 
over 90%. Yet significant regional disparities 
indicate that Kenya will not achieve universal 
primary education by 2015 unless resources 
are diverted towards marginalised areas.”60

As this brief review indicates, there is mount-
ing evidence that the lack of clear focus on in-
equalities in the MDGs has had consequences 
both for particular disadvantaged groups 
and for the progress which states have made 
in achieving MDGs. A number of commen-
tators have gone further than this, putting 
forward the view that the lack of an equal-
ity focus in the MDGs has actively distorted 
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or misdirected development efforts. The UN 
Department of Economic and Social Affairs 
has stated that while tackling inequalities 
may seem to be implied by the use of goals 
and targets focused on increasing the capa-
bilities of all, “this implicit inclusion seems to 
rarely lead to their inclusion in either gener-
al or targeted MDG efforts”.61 A similar view 
is taken by the UN System Task Team on the 
Post-2015 Development Agenda, which con-
cluded that:

“Focusing only on the symptoms 
and manifestations of poverty or exclusion 
(e.g. lack of income, education or health), 
rather than their structural causes (e.g. dis-
crimination, lack of access to resources, lack 
of representation), has often led to narrow, 
discretionary measures aimed at addressing 
short-term needs.”62

Some commentators have been harsher in 
their assessment of the failure to reflect an 
inequality focus in the MDGs. As mentioned 
above, Save the Children refers to inequality 
as a “blind spot” in the framework which has 
resulted in both “a failure to incentivise equi-
table progress towards common goals” and 
suggestions that “in some cases the goals 
have created perverse incentives (…) for ex-
ample, a tendency only to provide services to 
the easiest-to-reach”.63 Kabeer explains the 
problem thus:

“The failure to retain an explicit com-
mitment to equality, tolerance and solidarity 
in the formulation of the MDG agenda has led 
to an uneven pace of progress on achieve-
ments, with persisting inequalities between 
different social groups. Unless the MDGs 
are adapted to the realities of intersecting 
inequalities and social exclusion within the 
different regions, they may not only fail to 
provide a pathway to a more just society, but 
may even exacerbate existing inequalities. 

Using national averages to measure progress 
encourages going for the ‘low hanging fruit’ 
– that is, helping those who find it easiest to 
graduate out of poverty.”64

While there are valid questions to be asked 
about whether the MDG’s focus on rapid pro-
gress towards absolute goals and significant 
shifts in national averages has indeed mis-
directed development efforts, I believe that 
two clear conclusions can be drawn. First, 
that the MDG framework’s lack of sensitiv-
ity to identity-based inequalities (other than 
gender) has meant that those groups which 
are marginalised or have pre-existing vul-
nerabilities have frequently been left behind 
by development efforts. Second, that failure 
to address the needs of these groups will, in 
the long run, frustrate efforts to achieve the 
Goals themselves.

3. Pathways to Development: Equality, 
Discrimination and Development

The conclusion that one of the shortcom-
ings of the MDG framework was its failure 
to properly account for equality has become 
increasingly widely-accepted in recent 
years. For proof we need only look at the 
two main sets of proposals which have been 
put forward to replace that framework. The 
report A New Global Partnership: Eradicate 
Poverty and Transform Economies Through 
Sustainable Development, produced by 
the High-Level Panel of Eminent Persons 
on the Post-2015 Development Agenda in 
2013 calls for five “transformative shifts” 
which must underpin any new develop-
ment framework, one of which is a focus on 
equality. It states that the new framework 
must ensure that “no person – regardless of 
ethnicity, gender, geography, disability, race 
or other status – is denied universal human 
rights and basic economic opportunities”.65 
Similarly, as we have seen in the introduc-
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tion to this article, the draft proposals of the 
Open Working Group for Sustainable Devel-
opment Goals (the Open Working Group) in-
clude a proposed Goal to “reduce inequality 
within and among countries”.66

What has received less attention is the ar-
gument that discrimination – in addition 
to substantive inequalities between differ-
ent identity groups – can be an obstacle to 
development, though the UN High Commis-
sioner for Human Rights67 and human rights 
organisations including the Equal Rights 
Trust68 and Human Rights Watch69 have 
made the argument. The position which I 
advance here has two key elements: first, 
that an understanding of the rights to equal-
ity and non-discrimination can provide use-
ful tools to understanding the causes of 
disadvantage and associated obstacles to 
human development; and second, that the 
adoption and implementation of compre-
hensive equality law, complying with inter-
national human rights standards, can pro-
vide a means to achieve development ends. 
In an attempt to illustrate this, I will use a 
case study from my own experience.

In March 2011, as part of a joint Equal 
Rights Trust – Kenya Human Rights Com-
mission field mission,70 I visited Burat, a 
village on the outskirts of Isiolo, a town 
in Central Province, Kenya. Our group was 
ushered into the community hall, a wood 
and corrugated iron building surrounded 
by largely barren land. Inside, community 
leaders explained that the inhabitants of 
the village are Turkana, a tribe originat-
ing from northwest Kenya. Their ancestors 
had migrated to Isiolo in 1912 in order to 
labour for the local population and the co-
lonial administration. Following attempts 
to forcibly relocate them to the Turkana 
district in the 1950s, the Turkana of Burat 
have become increasingly marginalised, 

largely as a result of their status as a local-
ised ethnic minority. A community repre-
sentative told us that:

“The local Member of Parliament 
has discriminated against some areas in 
his constituency because he perceives 
these as areas which never voted for him 
(…) It is based on ethnicity. There are peo-
ple in one village in this area which voted 
for him, so he made sure that the village 
became a sub-location. He has given these 
people a chief (…) A small village (…) but 
he has rewarded them.”71

Members of the community went on to ex-
plain that the same MP had conspired with 
the district commissioner to redirect funds 
allocated by an international donor for a 
new primary school to a neighbouring vil-
lage, populated by the Borana ethnic group 
which is known to support him. At the time 
of our visit, the existing local primary school 
was in a visible state of disrepair. Moreover, 
local children could not attend the secondary 
school because the nearest one was on the 
other side of town and there were no medi-
cal facilities in the immediate area. Each of 
these problems, in the view of the communi-
ty members, was a consequence of their lack 
of political influence as a numerical minority 
in the constituency and the district.  
 
The community representative went on to 
explain that the community could not farm 
much of the land in the area surrounding 
the village because some years before, it had 
been gazetted by the armed forces for new 
military facilities which, at that time, showed 
no sign of being under construction. Mem-
bers of the community spoke of the difficul-
ties they faced in growing enough food on 
the land left to them. Behind them, acting as 
rudimentary insulation, the walls were lined 
with sackcloth bearing the indelible stamp 
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of the United States Agency for International 
Development: “USAID – Aid from the Ameri-
can People”. This seemed to me to be an elo-
quent symbol of the type of “narrow, discre-
tionary measures aimed at addressing short-
term needs” which the UN System Task Team 
on the Post-2015 Development Agenda, has 
identified as a consequence of the focus on 
manifestations of poverty, rather than struc-
tural causes.72

In my view, the case of Burat illustrates more 
than just the fact that discrimination can di-
rectly limit people’s capabilities and choices, 
thus restricting their development. It also 
shows how equality laws – properly defined, 
applied and enforced – can provide a route 
to addressing some of the structural causes 
of poverty and underdevelopment more 
broadly. Thanks to progressive legal reforms 
which the Kenyan government introduced in 
the first decade of this century, the villagers 
I met had a number of options to challenge 
the discrimination against them. These legal 
options, in addition to offering a means of 
redress for rights violations, represented a 
pathway to development.

The Constitution of Kenya, promulgated less 
than a year before my visit to Kenya, prohib-
its both direct and indirect discrimination 
by both state and non-state actors on an ex-
tensive list of grounds, which include race 
and ethnic or social origin.73 In addition, the 
Constitution contains procedural guarantees 
which are required to make the right effec-
tive in practice: it guarantees the right of all 
people to institute court proceedings claim-
ing that their rights have been violated; it 
permits class actions and states that no fees 
should be charged for the commencement 
of actions brought under the Bill of Rights.74 
The Constitution also contains a number of 
other provisions which might benefit the res-
idents of Burat and other such communities. 

Article 56, for example, requires the state to 
undertake measures – including positive ac-
tion measures – to ensure the participation 
of “minorities and marginalised groups” in a 
range of areas, including education, employ-
ment and access to health services and infra-
structure. Article 6(3) creates a duty on the 
state to ensure reasonable access to public 
services throughout the country. 

Beyond the Constitution, further rights are 
provided in the National Cohesion and Inte-
gration Act, adopted in 2008 following inter-
ethnic post-election violence. Section 10 of 
the Act prohibits discrimination in the provi-
sion of services by inter alia public authori-
ties. Section 11 makes it unlawful for any of-
ficer of the state to allocate public resources 
in an ethnically inequitable manner. It states 
that resources will be deemed to have been 
allocated in an ethnically inequitable man-
ner when inter alia specific regions consist-
ently and unjustifiably receive more resourc-
es than other regions, or where greater re-
sources are allocated to areas requiring only 
remedial resources than those provided to 
areas requiring start-up resources. 

It seems clear that the people of Burat could, 
with appropriate support, bring a claim cit-
ing violation of a number of these provisions. 
Equality law, in their case, could provide a 
means to challenge the discrimination which 
played a direct role in causing and perpetuat-
ing their poverty and limiting their choices 
in areas such as education and healthcare. 
The case also offers a cautionary note, how-
ever. To my knowledge, the villagers have 
not brought a case to challenge the cases 
of discrimination which they articulated to 
me. The Kenyan state still has a good deal of 
work to do to inform citizens of their rights 
and to establish legal aid schemes and acces-
sible procedures to assist persons interested 
in bringing a claim of rights violations.
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The Equal Rights Trust’s research in Kenya 
found that other relatively recent changes to 
the law could provide a means to challenge 
discrimination in the distribution of public 
resources and services – and the resulting in-
equalities in development – in other ways as 
well. The prohibition of indirect discrimina-
tion in the Constitution and the National Co-
hesion and Integration Act could allow eth-
nic communities living in the least developed 
regions of the country (the arid and semi-
arid lands in the north, in particular) to chal-
lenge development policies and approaches 
which concentrate on “‘high productive’ ar-
eas (...) in provision of infrastructure such as 
schools, roads, health centres”.75 The Persons 
with Disabilities Act and provisions of the 
Constitution could enable persons with dis-
abilities to challenge discrimination in edu-
cation and employment which limits their 
capabilities and choices.76 The replacement 
of a Constitutional non-discrimination provi-
sion which explicitly excluded personal and 
family law and decisions made in accordance 
with customary law from the protection77 
allows women to challenge discrimination 
in marriage, divorce and succession cases 
which denies them rights to land – a crucial 
asset for development in Kenya.78 Indeed, the 
Equal Rights Trust, in partnership with the 
Federation of Women Lawyers – Kenya and 
over 40 community-based organisations, has 
established a community legal assistance 
project with the aim of supporting women to 
do just that.79

4. Equal Rights at the Heart of the Sustain-
able Development Goals

As the discussion above illustrates, laws 
providing for the rights to equality and non-
discrimination can – if appropriately de-
fined, implemented and enforced – provide a 
means for disadvantaged groups to challenge 
the discrimination which acts as a brake on 

their development. What then are the im-
plications for the post-2015 development 
agenda and the proposed Sustainable Devel-
opment Goals (SDGs)? 

The current proposals for the SDGs were 
published by the Open Working Group in July 
2014. These proposals will provide the start-
ing point for negotiations between states as 
they seek to establish the SDGs as a succes-
sor framework to the MDGs. As noted above, 
the Open Working Group draft includes both 
a standalone goal on equality – Proposed 
Goal 10 – and a specific Target 10.3, which 
would require states to:

“[E]nsure equal opportunity and 
reduce inequalities of outcome, including 
through eliminating discriminatory laws, 
policies and practices and promoting ap-
propriate legislation, policies and actions in 
this regard.”

Nor is this the only reference to equality and 
equal rights in the proposed framework: Tar-
get 1.4 is to “ensure that all men and women, 
particularly the poor and vulnerable, have 
equal rights to economic resources”; Target 
4.5 is to “eliminate gender disparities in edu-
cation and endure equal access to all levels of 
education”; Target 8.5 is to “achieve full and 
productive employment and decent work for 
all women, including for young people and 
persons with disabilities”.80

The inclusion of each of these proposed Tar-
gets – and proposed Goal 5: Achieve gender 
equality and empower all women and girls – 
is a welcome sign of the increasing recogni-
tion of the need to address inequalities in the 
SDG framework. However, as my argument 
is focused on the application of equality leg-
islation within this framework, I will focus 
here on Target 10.3. In my view, while this 
Target lacks some of the precision about the 
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required elements of an effective system of 
equality law, it is sufficiently broad to encom-
pass the “equal rights approach”. 

As I define it, the equal rights approach has 
three essential components: first, the en-
actment, enforcement and implementation 
of equality legislation, providing compre-
hensive protection from all forms of dis-
crimination and requiring positive action 
measures; second, the adoption and imple-
mentation of positive action measures tar-
geted at redressing substantive inequalities 
experienced by particular groups; and third, 
the collection and analysis of data disaggre-
gated by grounds of discrimination, as part 
of a framework to ensure that all groups 
make progress towards development goals. 
This approach has been elaborated by the 
Equal Rights Trust, in its paper Equal Rights 
at the Heart of the Post-2015 Development 
Agenda, published in response to the 2013 
High Level Panel report and its commitment 
that development should “leave no one be-
hind”. 81 The paper proposes five specific 
changes to the framework proposed by the 
Panel. While these recommendations were 
a specific response to the Panel’s proposed 
framework, the three central proposals re-
main entirely valid as an articulation of how 
the SDGs could and should adopt an equal 
rights approach.

The Trust’s central recommendation is 
that any post-2015 development frame-
work should:

“[I]nclude adoption of comprehen-
sive national equality legislation as a specific 
development goal in and of itself. Such leg-
islation should reflect principles on equality 
developed on the basis of a unified human 
rights framework, some of which were for-
mulated in the 2008 Declaration of Princi-
ples on Equality.”82

Comprehensive equality legislation, as un-
derstood in the unified human rights frame-
work on equality, should inter alia provide 
protection from direct discrimination, 
indirect discrimination, harassment and 
failure to make reasonable accommoda-
tion, on the basis of all grounds recognised 
in international law and in all areas of life 
governed by law.83 It should require posi-
tive action measures (that is, measures “to 
overcome past disadvantage and to accel-
erate progress towards equality of particu-
lar groups”).84 It should also contain those 
procedural guarantees – ranging from the 
establishment of legal aid systems to provi-
sions for the transfer of the burden of proof 
– to ensure that the protections which it 
provides are effective in practice.85

The case for including the adoption and en-
forcement of comprehensive equality leg-
islation as a specific development Goal is 
a strong one. As the examples given in part 
three above illustrate, the implementation 
and enforcement of comprehensive equal-
ity legislation will provide opportunities for 
groups experiencing discrimination which 
restricts their development to challenge 
these practices and achieve redress. Moreo-
ver, the enactment of comprehensive equal-
ity legislation is already an obligation un-
der international human rights treaties86 to 
which the vast majority of states are party.87 
Making such a requirement part of the devel-
opment framework would provide one con-
crete means to achieve a genuinely “rights-
based” approach to development.

Unfortunately, I believe it is now clear that 
the future SDG framework will not include 
adoption of equality legislation as a specific 
development Goal. Nevertheless, I am of the 
view that Target 10.3 – imprecise as it is – 
can be read as encompassing the adoption 
of comprehensive equality legislation. There 
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is a strong case for the Target to be slightly 
refined or redefined in order to achieve this, 
replacing the imprecise language “promot-
ing appropriate legislation” with “enacting 
and implementing comprehensive national 
equality legislation”, to make the require-
ment explicit and ensure consistency be-
tween the language in the Target and existing 
human rights obligations. 

The second recommendation made by the 
Equal Rights Trust is that the framework 
should create a target requiring states to 
establish positive action programmes tar-
geted at groups “identified as being most 
exposed to poverty”.88 This is proposed in 
response to the Panel’s recommendation 
that states “cover x% of people who are 
poor and vulnerable with social protection 
systems”.89 The Trust’s position paper wel-
comes the intention behind the Panel’s rec-
ommendation and agrees with the Panel’s 
assessment that social protection systems 
can be “potential game changer that can di-
rectly improve equality”.90 It is clear that the 
implementation of targeted programmes 
to improve the participation of those who 
are “poor and vulnerable” could have a sig-
nificant positive impact on those subject to 
discrimination and substantive inequalities 
resulting from historic discrimination and 
thus unable to benefit from development to 
the same extent as other groups. However, 
as with the enactment of equality legisla-
tion, the argument in favour of incorporat-
ing a target focused on positive action is 
that the implementation of such measures – 
where evidence of substantive inequality is 
found – is an existing legal obligation on al-
most all states.91 Thus, the Trust’s argument 
stems in part from a desire for consistency 
and harmonisation between the new devel-
opment framework and existing interna-
tional law. Most importantly however, the 
Equal Rights Trust argues that:

“[R]edefining this target in this way 
would represent a shift in focus from ideas of 
vulnerability, charity and goodwill to an ap-
proach centred on human rights obligations, 
because positive action is a necessary ele-
ment of the right to equality.”92

Thus far, the Equal Rights Trust’s 
recommendation to replace the proposed 
target on social protection systems with one 
requiring the establishment of positive ac-
tion programmes has not been taken up. The 
Open Working Group’s proposals include a 
Target which strongly reflects the Panel’s 
original recommendation. Proposed Target 
1.3 would establish a requirement to:

“[I]mplement nationally appropri-
ate social protection systems and meas-
ures for all, including floors, and by 2030 
achieve substantial coverage of the poor 
and the vulnerable.”93

Nevertheless, I believe that there is a strong 
logic to interpreting Target 10.3 as requiring 
positive action. Indeed, I would argue that if 
states are to “ensure equal opportunity and 
reduce inequalities of outcome through (…) 
promoting appropriate policies and actions” 
this entails positive action measures.

The third critical recommendation made in 
the Equal Rights Trust’s paper concerns the 
measurement of progress and the question 
of indicators. This question – how progress 
will be measured – is a crucial one for hu-
man development and for the SDGs. As the 
discussion in part two above illustrates, in-
dicators drive approaches to development: if 
only aggregate progress is measured, groups 
and individuals exposed to discrimination 
can be lost and persistent inequalities can be 
masked. Moreover, there may be a tendency, 
even an imperative, to focus on “low hanging 
fruit”, either indefinitely, in the case of rela-
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tive targets, or until there are no other alter-
natives, in the case of absolute ones. If any 
future SDG framework is to be successful in 
increasing development for all, there must 
be a move away from these aggregate targets 
and indicators, towards full disaggregation 
of data and a requirement that progress is 
made for all groups. As such, the Equal Rights 
Trust “wholeheartedly supports”94 the ap-
proach set out in the Panel’s report, which 
calls for disaggregation of data and a require-
ment that “[t]argets will only be considered 
“achieved” if they are met for all relevant in-
come and social groups”.95

As with the question of positive action how-
ever, the Equal Rights Trust argues that this 
aspiration can best be achieved through 
adopting an approach which is already well-
recognised in equality law. The Trust’s rec-
ommendation has three components: first, 
that states should be required to disaggre-
gate data on the basis of recognised grounds 
of discrimination (gender, location, disabil-
ity, age, race and ethnicity, religion, citizen-
ship status, and sexual orientation) together 
with other grounds which are recognised as 
being particularly relevant to the country in 
question; second, that the position and needs 
of non-citizens should be specifically moni-
tored; and third, that disaggregated data 
should be analysed to establish where pat-
terns of multiple discrimination exist.96 

The proposed SDGs present a mixed picture 
in respect of the disaggregation of data and 
measurement of progress. In a welcome 
move, the Open Working Group has included 
a proposed Target to enhance the capacity of 
countries to gather data “disaggregated by 
income, gender, age, race, ethnicity, migra-
tory status, disability, geographic location 
and other characteristics relevant in na-
tional contexts”.97 This is an extensive list of 
characteristics, reflecting many recognised 

grounds of discrimination; crucially, the Tar-
get also provides an opportunity to require 
collection of data on other grounds, based 
on an analysis of local context. However, the 
Open Working Group’s proposals do not re-
iterate the requirement that “[t]argets will 
only be considered “achieved” if they are met 
for all relevant income and social groups”98 
proposed by the High Level Panel. This may 
prove to be a critical omission, even if such a 
requirement can be considered implied, both 
by Target 10.3 and by a number of Goals tar-
geting outcomes for “all”.
 

As this brief discussion demonstrates, for the 
SDG framework to properly address inequal-
ity (and therefore address one of the major 
obstacles to human development itself), it 
must require three things of states: enact-
ment and implementation of equality legisla-
tion providing effective and comprehensive 
protection from discrimination and requir-
ing positive action measures; implementa-
tion of such positive measures on behalf of 
those groups which experience substantive 
inequality; and a monitoring framework 
which ensures that all groups make progress 
towards all goals and targets. The link be-
tween discrimination and poor development 
outcomes means that each of these measures 
is “critical to eradicating poverty”.99 Moreo-
ver, requiring states to take these measures 
as part of a new development framework 
will ensure consistency between that frame-
work and international human rights law, 
which already imposes such obligations on 
almost all states.

The proposals made by the Open Working 
Group – and Target 10.3 in particular – pro-
vide ample scope for the incorporation of 
the three key elements of the equal rights 
approach. Indeed, I believe that adopting 
the more precise terminology used by the 
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Equal Rights Trust would bring clarity and 
ensure that states are better able to meet the 
aspiration expressed in the Target – ensur-
ing equality of opportunity and reducing in-
equality of outcome.

5. Hope for the Best, Prepare for the Worst

The final question I wish to consider is the 
extent to which the final SDG framework 
might reflect an equal rights approach. At 
present, I consider the retention and im-
provement of Target 10.3 to be the “best 
case scenario”.  Target 10.3 could – as illus-
trated above – be improved. However, if re-
ports on the negotiation of the Open Work-
ing Group’s final proposals100 are indicative 
of what we might expect at the General As-
sembly, then it is more likely that the posi-
tion of equality in the framework will be di-
minished through state negotiations, rather 
than enhanced. Nevertheless, I believe the 
equal rights approach will remain highly 
pertinent to development efforts – includ-
ing efforts to achieve the SDGs – even if the 
final Goals place less focus on equality than 
the current draft.

In this light, I wish to briefly examine the 
different ways in which the issue of equal-
ity might be handled by states in the nego-
tiations of the final SDG framework. In my 
view, there are at least four options which 
might be considered in practice. First, states 
might adopt the approach proposed by the 
Open Working Group, including a standalone 
equality Goal and a Target which is focused 
on tackling discrimination and improving 
equality of opportunity and equality of out-
come. Second, states might abandon this ap-
proach, in favour of “equality targets” in re-
spect of a number of different goals – those 
concerning the reduction of income poverty, 
access to education and healthcare, for ex-
ample. A yet weaker alternative would be to 

abandon explicit references to discrimina-
tion and inequality throughout the frame-
work, but incorporate a requirement, as pro-
posed by the High Level Panel, that data is 
disaggregated and targets are only “consid-
ered ‘achieved’ if they are met for all relevant 
income and social groups”.101 Finally, those 
states which argue against the need for the 
new framework to address inequality might 
prevail and equality may be omitted in any 
substantive way. 

As discussed above, I am in favour of the first 
of these four options. However, I also believe 
that the adoption and implementation of 
comprehensive equality legislation, the im-
plementation of positive action programmes 
and the collection and analysis of data disag-
gregated by grounds of discrimination will 
remain highly relevant to human develop-
ment in the event that Target 10.3 does not 
survive to the final SDG framework. An ap-
proach which incorporates “equality targets” 
in a number of different Goals would, in my 
view, require states to take all of the three 
measures required by the equal rights ap-
proach, if they are to make progress to the 
new Goals. Similarly, given the way in which 
the current MDG indicators have influenced 
the approach which states have taken to 
development programming, the disaggre-
gation of data by grounds of discrimination 
and the imposition of a requirement that all 
groups must make progress could also exert 
significant pressure on states to legislate to 
increase protection for groups exposed to 
discrimination and to implement positive ac-
tion programmes. Finally, even if advocates 
of the equality-sensitive approach are com-
pletely overwhelmed and the final frame-
work is purged of all references to equality 
and non-discrimination, I believe that there 
is a strong case to be made that equality law 
will remain an important “means” to achiev-
ing human development “ends”. 



The Equal Rights Review, Vol. Thirteen (2014)

86

None of this is intended to undermine the 
argument that all those interested in pro-
moting equality as a fundamental right and 
all those interested in ensuring sustainable 
human development must – together – argue 
strongly in favour of an explicit focus in the 
SDGs on addressing discrimination and pro-
moting equality through legal reform. Rather, 
it is intended to illustrate that equality law 
will remain relevant to the field of human de-
velopment, irrespective of the final outcome. 
Even – especially – if states repeat the mis-
take of the MDGs and allow equality to be-
come “lost in translation” between the Open 
Working Group’s proposals and the final 
framework, equality law will still be an im-
portant means to increasing the capabilities 
of the most marginalised. In essence, just as 
the people of Burat could litigate to challenge 
discrimination acting as a barrier to their de-
velopment under the MDG framework, so 
could other communities under a new SDG 
framework, should this entirely omit refer-
ences to inequality.

In my view, we must hope – and argue – for 
the best, while preparing for the worst.  

Conclusion

The position of state representatives nego-
tiating the SDGs is not an enviable one. Fol-
lowing years of consultation, they must de-
rive a manageable set of global Goals from a 
menu of 17 proposed Goals and 169 Targets. 
They will be besieged by advocates from all 
walks of life, arguing for the inclusion of ad-

ditional items and they will have to reach a 
consensus on some deeply contentious and 
difficult issues.

I believe it is critically important, in this 
maelstrom, that the case for the SDGs to re-
flect an equal rights approach is not lost. As I 
have sought to demonstrate here, the lack of 
focus on inequality was a major shortcoming 
of the MDGs, both in conceptual and practi-
cal terms. Moreover, there is a strong positive 
case for the new SDG framework to adopt an 
equal rights approach. Such an approach 
would entail the inclusion in the framework 
of requirements to enact comprehensive 
equality legislation, implement positive ac-
tion measures and establish monitoring 
frameworks to ensure that all groups benefit 
from development efforts. While, as I indicate 
above, this approach will remain valid even if 
Target 10.3 is removed from the framework, 
inclusion remains the best option.

The case for the adoption of an equal rights 
approach rests not only on the importance 
of greater equality as an end in itself, but on 
the role which an effective and comprehen-
sive system of law can have as a means to 
achieving development ends. The adoption 
of an equal rights approach could represent a 
transformative shift, giving the most margin-
alised a means to challenge the discriminato-
ry barriers to their development. In so doing, 
it would provide a decisive means to “enlarge 
people’s choices” and thus ensure that the fi-
nal SDG framework is able to deliver on the 
central promise of human development.
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