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Edi torial

The Pyramid Question

This issue of The Equal Rights Review focuses 
on the relationship between equality and so-
cio-economic rights. This relationship, it has 
been said, is complex, multi-dimensional, 
multi-faceted, requiring a holistic approach, 
etc. But I must admit that I am approaching it 
with some suspicion. The relationship of two 
very rich and broad notions, each of which 
having different and even opposite mean-
ings for different people at different times 
and in different contexts, does not commend 
itself as a clear and honest member of the 
conceptual universe. I have therefore been 
concerned that a focus on this relationship 
might, to my horror, add to the widespread 
tautological hubris, confuse students of hu-
man rights law, and fail to illuminate any-
thing on the subject. 

Once I read the materials in this edition ad-
dressing the relationship between equal-
ity and socio-economic rights, I remained 
concerned about all of the above, but found 
one reason to be delighted. Each of the ma-
terials has managed to make a few clear 
and meaningful points – quite an achieve-
ment! Moreover, in an intriguing way, each 
appears to address the same topic from 
different angles by asking quite different 
questions, at various levels of abstraction. 
At the top of abstraction is Joanna White-
man’s article, tackling the question of how 
to make human rights law obligate the state 
to redistribute resources so as to end so-
cio-economic disadvantage. The relation-
ship between equality and socio-economic 
rights in Octavio Motta Ferraz’ article forms 

part of the solution rather than the prob-
lem, with the problem being how to define 
socio-economic rights while escaping from 
the wrong assumption of resource scar-
city; his solution comes in terms of equal-
ity of opportunity to satisfy basic needs. 
This particular concept of equality should 
constitute the content of socio-economic 
rights. The Equal Rights Trust, in a major 
forthcoming study, the summary of which 
we publish here, asks the more pragmatic 
question of how claiming discrimination 
or inequality can be instrumental for the 
purpose of realising socio-economic rights 
through court judgments. 

Moving to a more specific set of issues, Bob 
Hepple is interested in how gender equal-
ity in employment can be achieved through 
equality law of a new type, and whether the 
existing convention(al) frameworks as in-
terpreted to date will really work in the 21st 
century. Tarryn Banister explores how gen-
der-based violence can be more effectively 
challenged through the interconnection be-
tween the right to equality and the right to 
have access to health care services, including 
reproductive health care. Finally, the double 
interview with Geoff Budlender and Iain By-
rne adds some more facets to the theme from 
several other angles.  

On such a polyhedron of a theme, many peo-
ple would be tempted to work out their own 
approach. From my own angle, at the bot-
tom of the relationship between equality 
and socio-economic rights lies what I call the 
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“pyramid question”. The pyramid is of course 
the predominant shape of current societies 
in terms of socio-economic inequality, where 
the more unequal societies resemble steeper 
pyramids. The question itself could not be 
simpler: are you happy to live in a pyramid, 
or are you not? 

The evolution of human rights ideology has 
reached a point where most experts today 
will state that they support “equality in re-
spect of socio-economic rights”. At least this 
is what Article 2 of the International Cove-
nant of Economic, Social and Cultural Rights 
requires of them as a basic condition of 
speaking the human rights language. When 
it comes to the distribution of wealth, the 
socio-economic rights framework, and the 
rights framework more generally, accommo-
dates everyone – left, right and centre. Thus, 
experts will display a large spectrum of dif-
ferent opinions, all of them legitimate within 
the human rights discourse, regarding the 
question: what exactly is meant by “equality 
in respect of socio-economic rights”? 

Some experts mean, narrowly, an enforce-
able right to non-discrimination in respect 
to the exercise of certain recognised eco-
nomic or social rights – for example, that 
no one should be treated less favourably 
because of a legally protected characteristic 
such as race or gender in school admissions, 
work place benefits, rental contracts, etc. 
Among these experts, some will, and some 
will not accept that socio-economic status 
and/or poverty are, or should be, protected 
characteristics. Other experts would inter-
pret “equality in respect of socio-economic 
rights” as containing a possibility, or even a 
state obligation, to eliminate poverty and/
or socio-economic disadvantage. Still others 
would interpret “equality in respect of so-
cio-economic rights” as amounting to socio-
economic equality. 

These interpretations, expressed in decep-
tively similar, overlapping and intertwining 
human rights law terms, mask completely 
different agendas. There is a fundamental 
difference between efforts to abolish pover-
ty and efforts to abolish inequality. It is one 
thing to want to lift people from poverty and 
ensure everyone has basic necessities; and 
it is quite another to want socio-economic 
equality among people. 

Socio-economic rights and equality rights 
experts are situated along the entire politi-
cal spectrum from left to right; and all the 
nuanced positions about how the three op-
tions above interact are also found along that 
same axis of political economy. Some will 
not change the shape of the socio-economic 
pyramid while making race, gender and a 
couple of other characteristics irrelevant to 
one’s position inside it. Others will push the 
entire pyramid upwards, so that those at the 
bottom layers could enjoy basic necessities, 
and would no longer be poor in any way, 
but would still be at the bottom of a hierar-
chy. Still others will demolish the pyramid, if 
only they could. Among the latter tribe, there 
will be different views as to how fast, and 
through what means, the pyramid should be 
flattened out.

So from my own perspective, looking through 
the thick muddle of the relationship between 
equality and socio-economic rights, I see 
below the many theories essential disagree-
ment over some of the most basic political 
values, sometimes articulated as conscious 
choices, sometimes “merely” political in-
stincts. It is always interesting, at least for 
me, to watch how human rights and equal-
ity experts express their political instincts in 
normative language, when they are telling us 
how a certain right should be understood; 
what the right way to interpret its content 
is; or what that right really is. 
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And yet, despite the political diversity among 
human rights and equality experts, I suspect 
that a certain majority want to at least flat-
ten the pyramid somewhat. The most radi-
cal ones will wish to interpret the universally 
recognised “right to equality” as containing a 
“right” to “socio-economic equality”, and they 
might as well use the law as a tool working in 
this direction. This is of course a legitimate 
use of the law, but the problem is not about 
legitimacy. The expectation that we can use 
human rights law (including equality law) to 
transform societies is a legal fantasy. Lawyers 
will not re-shape the pyramid unless they act 
with politicians. This is because rights are in-
ferior to powers. Socio-economic rights are 
for the poor, says Geoff Budlender in this is-
sue. Indeed, the poor have the right to educa-
tion, while the rich have education. The poor 
have the right to food and housing, while the 
rich have food and housing, and so on.

The inevitability of politics flies in our face 
from the luminous article of Octavio Motta 
Ferraz in this issue: if resources are enough 
for everyone on earth to live a good life (a 
point which he re-claims with youthful en-
ergy, almost fifty years after Marcuse1), then 
why? Why don’t we set out to re-distribute 
global wealth more equally? 

Because we have come to the boundary 
where rights meet power; where law meets 
politics. The politics of the future is unpre-
dictable. Will the political processes related 
to wealth distribution slowly build a global 

consensus about the immorality of a society 
of socio-economic inequality? This is not im-
possible. In a now lost civilisation in which I 
grew up, I was raised to perceive economic 
inequality as both immoral and distasteful. 
No amount of subsequent experience has 
been able to completely erase from the polit-
ical DNA of my generation of East Europeans 
the vague disgust of the contrast between 
wealth and misery. Of course, political DNA is 
not guaranteed to be passed down. But what 
I am saying is that it is just possible that in 
the future, political processes might result 
in a shared understanding among growing 
numbers of people that to enjoy life’s worthy 
pursuits one should not want to be disturbed 
– indeed degraded – by the surrounding re-
pulsiveness of material inequality. 

However, it is also possible that such an under-
standing might not emerge for many centu-
ries, in which case generation after generation 
will be measuring life’s victories by the vulgar 
and boring standards of material wealth. In 
any case, whatever lies in the future, there is 
likely to be a small but respectable role for 
equality rights. “Rights” may be inferior to 
powers, but in today’s pyramids, powers clash 
and compete in a game of “rights”, among oth-
er games; and within the rights game, equality 
and socio-economic rights are rising in impor-
tance. This is good news for those of us who 
are working in the hope to see, from time to 
time, a “right” to “equality” enforced, through 
legal coercion, as a symbolic reminder of our 
possible egalitarian future. 

1  Herbert Marcuse, The End of Utopia, lecture delivered at the Free University of West Berlin in 1967, first 
published in Herbert Marcuse, Psychoanalyse und Politik, Europäische Verlagsanst, 1968.

Dimitrina Petrova
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"If a country’s social and labour 
market policies are “minimal-
ist”, national courts will hardly 
refer to such policies to justify 
limitations imposed on older (and 
younger) age groups on the labour 
market. Quite logically, if older 
people are expected to take care of 
themselves, they should rely on the 
same level of protection against 
discrimination in employment as 
all other generations."

Vadim Poleshchuk
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By Vadim Poleshchuk1

Older Age, Employment and Equality in 
Legislation: A “Progressive” Estonian Approach? 

This article sheds some light on the Estonian 
case law related to older age2 inequality and 
discrimination. The combination of liberal 
social policies and the high percentage of 
the aged population motivated the Estonian 
judiciary to take a “progressive” approach 
in this area which could also be transferred 
to other jurisdictions. In the article, the pe-
culiarities of the situation of Estonian el-
derly people are explained in sections I (a 
statistical overview) and II (political and 
social context). Section III provides infor-
mation on Estonian anti-discrimination law. 
Two important court cases are presented 
in sections IV and V. They explain how the 
Estonian Supreme Court has outlawed some 
patterns of older age inequality and dis-
crimination in employment using two dif-
ferent tests: the “arbitrary decisions’ test” 
and the “proportionality test”.  Conclusions 
follow in section VI.
  
1. Estonian Elderly: A Statistical Overview    

Estonia’s population is ageing at one of the 
fastest rates in Europe and it has one of the 
largest proportions of elderly population in 
the European Union (EU). Changes marking 
the dawn of demographic transition have 
been observed in Estonia after the mid-
1800s. At the end of the 1920s there was the 
first decline in fertility below the “replace-
ment level”, that is to say that this was the 

first time at which population numbers were 
not maintained or increased. A temporary 
rejuvenation of the population was primar-
ily caused by mass immigration to Estonia 
after the end of World War II, during the 
years of Soviet dominance. As an independ-
ent country, in the early 1990s, Estonia faced 
an abrupt acceleration of population ageing 
and, during this time, it was among the high-
est in Europe.2 Thus, in 1991–2013, the pro-
portion of the elderly (age 65+) grew from 
11.7% to 18.1% (i.e. an increase of more 
than 50%).3 This process was much more 
rapid among people of foreign origin. Pro-
vided the fertility rate remains the same, the 
proportion of the elderly (age 65+) will reach 
26% in Estonia by 2050.4  

The total number of old-age pensioners 
reached 297,413 in 2012.5 Early retirement 
is quite unpopular in Estonia because those 
who retire early have a reduced pension en-
titlement. In 2012, early-retirement pension-
ers made up as few as 7% of the country’s 
old-age pensioners.6 

Before and soon after the end of the Soviet 
period, the retirement age was 60 for men 
and 55 for women. Today, the State Pension 
Insurance Act (Article 7) provides a right 
to receive an old-age pension for both men 
and women who have attained 63 years of 
age and have accrued 15 years of pension-
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able service in Estonia. From January 2017, 
the pensionable age will be set at 65 years. A 
transitional period was established for those 
born in 1944-1960 with a gradual increase 
of the retirement age depending on the year 
of birth.

A well known attribute of the Soviet econo-
my of the 1980s was a very high labour force 
participation rate for older workers: the per-
centage of working old-age pensioners was 
very high and there was almost no unem-
ployment. In 1989, in Estonia, 52.3% of per-
sons aged 60-64 and 40.1% of persons aged 
65-69 were participating in the labour force.7 
Drastic changes have occurred in the Estoni-
an economy since the beginning of social and 
economic reforms. As Siim Krusell summa-
rised in an overview of the early 1990s:
 

“[E]conomic and social restructur-
ing in Estonia has resulted, among other 
things, in younger people achieving rather 
good positions on the labour market, since 
they were preferred to older workers. Transi-
tion to the market economy came with risen 
importance of human capital and education. 
However, employers considered the qual-
ity of education acquired at the end of the 
1980s and at the beginning of the 1990s to 
be better than the one acquired earlier than 
that. Economy saw whole new fields/sectors 
emerge or old ones expand, which opened 
an expressway for the fresh-out-of-college to 
acquire managing positions.”8 

By the late 1990s, older generations man-
aged to partially restore their position in 
the labour market. Their labour force par-
ticipation rate has been increasing since 
then, due in part to changes in pensionable 
age. Nevertheless, there has not been a 
return to the Soviet-era labour force par-
ticipation rate amongst the older popula-
tion. In 2012, the respective figures were 

50.4% of those aged 60-64 and only 27.7% 
of those aged 65-69.9 

People who are very close to the age at which 
they gain the right to claim a pension and 
people of pensionable age are overrepre-
sented among the poor and are considerably 
underrepresented among the rich. In 2012, 
24.1% of people aged 55-64 and 28.5% of 
those aged 65+ belonged to the lowest in-
come quintile and these percentages were 
higher than for any other age groups. By 
contrast, their percentage in the highest in-
come quintile was the lowest (16.4% in age 
group 55-64 and 5.6% in age group 65+). 
Furthermore, in 2012, the at-risk-of-poverty 
rate was relatively high for people aged 65 
and older (24.4%) and those aged 50-64 
(21.0%). The average for the age group 25-
49 was only 14.1%.10  

According to findings by Mai Luuk, in 2001-
2008, the average old-age pension increased 
almost three-fold due to annual indexation. 
However, rapid increases in necessary ex-
penditure (food and housing) have under-
mined the economic subsistence of pension-
ers. Older people remain in employment 
up to the pensionable age, or even longer, 
because they can benefit both from earning 
wages and from disbursements of old-age 
pensions.11 In 2012, the average old-age pen-
sion was equal to Euro 313; average gross 
wages were Euro 887.12 

Seniority-based pay systems are not wide-
spread in Estonia. Calculations on the basis 
of the Labour Force Survey 2009 show that 
a person’s age is an important factor when 
it comes to influencing pay regardless of his 
or her education, occupation, gender and 
ethnic origin.13 Understandably, small pen-
sions (and, in general, low income) motivate 
people to continue to work after reaching 
retirement age.  
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To summarise, in Estonia the starting point 
(pre-transition) was a situation of full em-
ployment, which was characterised by the 
high prevalence of stable employment for 
older people. The rapid shrinking of the la-
bour market in the early 1990s pushed out 
vulnerable groups, including older people. 
The active promotion of early retirement 
was subsequently substituted with more in-
clusive policies in the employment sphere, 
against the background of the now higher 
retirement age and low public pensions. In 
this regard, the Estonian situation is similar 
to many other countries of “New” Europe.

2. Political and Social Context  

Using the gradation set out by Gøsta Esping-
Andersen (three worlds of welfare capital-
ism),14 Estonia seems to be a typical liberal 
regime with rather modest social assistance 
provided from public funds to people in 
need. In 2011, social protection expenditure 
as a percentage of Estonian gross domes-
tic product (GDP) was 16.1% (the average 
amongst the 28 surveyed EU member states 
was 29.1%).15 After 1991, right-wing politi-
cal parties dominated the national political 
landscape. In Estonia, issues of social, includ-
ing intergenerational, solidarity are often 
seen though a prism of traditional (“Prot-
estant”) values. In practice, this means that 
older people are supposed to be proactive in 
social and economic life rather than to seek 
public support.

The issue of pension reform was the subject 
of heated debate in Estonia around 2010. 
However, relevant civil society organisa-
tion proved to be quite weak and unable to 
significantly influence public opinion and 
political decision-making. Trade unions 
and organisations representing employers 
were also involved in the discussion. For 
instance, in 2010, the Eesti Tööandjate Kes-

kliit (Estonian Employers’ Confederation), 
adopted “The Employers' Manifesto 2011-
2015”,16 which included a separate section 
V on society’s ageing. Among other things, 
the Manifesto advocated an increase in the 
pensionable age to at least 67 and ques-
tioned whether it is justified to pay a work-
ing pensioner a full state pension while they 
are working.17 The Eesti Ametiühingute Kes-
kliit (Estonian Trade Union Confederation), 
an umbrella association uniting 19 branch 
trade unions, in its 2010 memorandum to 
parliamentary groups, questioned whether 
the state of health of older people in Estonia 
enabled them to work longer.18 According to 
the Flash Eurobarometer Intergenerational 
solidarity poll of 2009, Estonian respond-
ents were divided regarding the need for 
major pension reforms to ease the finan-
cial burden on working-age people.19 In any 
case, the parliament extended the pension-
able age to 65 (this was the second decision 
on an increase during the first decade of the 
century). The right of working pensioners 
to full public pensions remained untouched, 
however. These changes were controver-
sial to many trade unions but there were no 
large-scale protests. 

In 2012, Eurobarometer studied public 
opinion on the subject of discrimination 
in the European Union. In Estonia, 55% 
of respondents believed that discrimina-
tion on the ground of older age (age 55+) 
is very or fairly widespread in their coun-
try (the average amongst the 27 surveyed 
EU Member States – EU27 – was 45%). No 
other prohibited ground of discrimination 
was mentioned more often. Older age was 
also mentioned most often by Estonian re-
spondents as a disadvantage in the eyes of 
a company that wants to make a choice be-
tween two candidates with equal skills and 
qualifications. This result was identical with 
the EU27 average (54%).20 
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In 2007, a comprehensive anti-discrimina-
tion study was commissioned by the Minis-
try of Social Affairs. The study identified and 
considered individuals’ personal experiences 
of discrimination within the last three years. 
The oldest generations (age 60+) referred to 
unequal treatment first of all in access to em-
ployment. Scholars believe that the elderly 
face challenges in the labour market if they 
lose a job just before reaching a pensionable 
age; therefore, it is quite probable that they 
experienced unequal treatment while look-
ing for a new workplace.21 

It should be mentioned, however, that in 
the 2012 Eurobarometer study, only 6% of 
older respondents (aged 50-74) stated they 
had personal experience of discrimination in 
employment (in their current workplace).22 
Older people are still loath to interpret their 
own or their group’s negative experience in 
terms of age discrimination. Furthermore, 
both national authorities and civil society 
also rarely address the problems of older 
people in a context of age discrimination. 

3. National Anti-discrimination Law

While talking about the fight against inequal-
ity and discrimination, we need to have an 
overview of relevant provisions of the Esto-
nian Constitution (1992) as well as an un-
derstanding of the historical background. 
This section explores the constitutional pro-
visions and historical background to general 
anti-discrimination and equality provisions 
before focussing on the background to laws 
relating to the involuntary retirement of old-
er workers.

According to Estonian legal doctrine and court 
practice, all constitutional provisions related 
to fundamental rights, including the rights to 
equality and non-discrimination, are directly 
applicable in both the public and private 

spheres.23 Article 12(1) of the Constitution 
establishes an explicit ban on discrimination: 

“Everyone is equal before the law. 
No one shall be discriminated against on 
the basis of ethnic origin, race, colour, sex, 
language, origin, religion, political or other 
opinion, property or social status, or on oth-
er grounds”. 

Katri Lõhmus has explained that: 

“Article 12 of the Constitution does 
ban unequal treatment in all spheres of ac-
tivities which are regulated and protected by 
the State. Legislative, executive and judicial 
powers should observe the principle of equal 
treatment. (…) [T]he principle of equal treat-
ment is valid for all laws regardless of their 
scope of application.”24 

Thus, the general principle of equality is ap-
plicable to “all spheres of life” (an interpreta-
tion which is corroborated by the Supreme 
Court).25 Discrimination is banned on any 
“other” ground. This includes for instance, 
age, which is not explicitly included in the 
text of the Constitution (see the examples 
of relevant court cases at sections IV and V 
below). However, in the Estonian Constitu-
tion neither the general right to equality nor 
the right to non-discrimination are absolute 
and they may be limited in accordance with 
Article 11. This Article stipulates that consti-
tutional rights or freedoms may be restricted 
only in accordance with the Constitution 
(first of all, following proper legal proce-
dure). However, such restrictions must be 
“necessary in a democratic society and shall 
not distort the nature of the rights and free-
doms restricted”. 

In recent years, the Supreme Court has 
assessed whether or not there has been a 
violation of the right to equality with ref-
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erence to two types of test. First, in some 
judgments, the Court analyses whether the 
unequal treatment was arbitrary, that is 
to say, whether there were no reasonable 
grounds for the decision (a concept which 
has not been defined by the court in any 
detail).  Second, in some other judgments, 
the Court uses the so-called proportional-
ity control test. Both tests have been used 
by the Supreme Court in cases relating to 
older age equality and non-discrimination. 
These tests will be explored below in the 
discussion of exemplary court cases at sec-
tions IV and V. 

The text of the Constitution explicitly refers 
to the elderly only in the context of the right 
to state assistance (Article 28(2)), which is 
hardly relevant in the context of equality law. 

It is worth mentioning that the first provi-
sions on prohibition of discrimination in the 
employment sphere are in law originating 
from the Soviet period. The Code of Labour 
Laws 197226 banned the somewhat vague 
concept of direct or indirect infringement 
of rights or direct or indirect preferences 
in access to employment on the grounds 
of sex, race, ethnic origin or attitude to re-
ligion, but not age (Article 18(2)). When 
Estonia regained independence, parliament 
substituted the Code with the new Employ-
ment Contracts Act 1992 which used the 
same vague concept of prohibiting the di-
rect or indirect infringement of rights or di-
rect or indirect preferences in access to em-
ployment as the 1972 Act. The 1992 Act did, 
however, stipulate more protected grounds. 
Regretfully, age was not added to this new 
closed list of grounds (Article 10). There-
fore, for many years in Estonia, protection 
against age discrimination in employment 
could be based only on the general equality 
and anti-discrimination provisions of the 
Constitution (Article 12).

Estonia became an EU member state on 1 
May 2004. On the same day, the Employ-
ment Contracts Act 1992 was radically 
amended to transpose the EU Equality Di-
rectives. In labour law, age finally became 
a protected ground explicitly mentioned 
in the law and detailed definitions of dis-
crimination were added to the text of the 
Employment Contracts Act. Since January 
2009, the main set of anti-discrimination 
provisions (including those applying to 
the field of employment) have been found 
in a separate legal instrument – the Equal 
Treatment Act 2008. Neither the new Em-
ployment Contracts Act 2008 nor the new 
Public Service Act 2012 include any de-
tailed anti-discrimination provisions. 

Estonian employment law initially pre-
served several controversial issues related 
to older workers, including those relating 
to involuntary retirement. In the late 1980s, 
the federal Soviet legislation had been 
amended to enable employers to dismiss 
employees who had attained the age of 65 
and who had a right to full old-age pension. 
The decision had been taken against the 
background of a baby boom and heated de-
bates as to a perceived necessity to enhance 
efficiency of the Soviet economic model.27 
The amendment was transferred to labour 
laws of Union Republics, including Estonia. 
It could also be found in the Employment 
Contracts Act (Articles 86(10) and 108). 
Similar provisions were added to the Pub-
lic Service Act 1995 regulating the employ-
ment of public officials (Article 120). 

This limitation of the employment rights of 
older people was repeatedly criticised by 
legal experts and civil society. The relevant 
provisions of the Employment Contracts Act 
were eventually abolished by parliament on 
8 February 2006, following a report drafted 
by the Chancellor of Justice (an ombudsman-



The Equal Rights Review, Vol. Twelve (2014)

16

like, constitutionality control institution). In 
his report, the Chancellor claimed that the 
provisions of the Employment Contracts Act 
might conflict with the equality and non-
discrimination principles of the Constitution 
and EU law and that there were seemingly no 
good reasons to justify such unequal treat-
ment of older workers.28 However, with re-
spect to the rules regulating the employment 
of public officials, the policymakers were not 
similarly liberal and open-minded. As a re-
sult, public officials could be dismissed once 
they reached the age of 65 under Article 120 
of the Public Service Act until the Supreme 
Court, on 1 October 2007, declared that it 
(and related provisions) violated Article 
12(1) of the Constitution, which provided for 
equality before the law and banned discrimi-
nation on any ground.29

With this background in mind, there are two 
cases of particular interest which have de-
veloped the law in this area.  The rest of the 
article is dedicated to examining the cases in 
some detail.

4. Involuntary Retirement of Public 
Officials (Case I)

According to the Estonian Constitution, the 
court shall not apply any law or other leg-
islation that is in conflict with the Constitu-
tion and the Supreme Court shall declare 
invalid any law or other legislation that is 
in conflict with the provisions and spirit of 
the Constitution (Article 152). A request to 
review the constitutionality of legislation of 
general application may also be initiated by 
a court by delivering its judgment or ruling 
to the Supreme Court.30 The case in ques-
tion31 was initiated in June 2007 by the Tal-
linn Administrative Court which refused to 
recognise as constitutional Article 120 of the 
Public Service Act. It concerned two public 
officials working in the Citizenship and Mi-

gration Board who were released from ser-
vice solely due to their age. Both filed actions 
with the Tallinn Administrative Court, which 
declared their release from service unlaw-
ful. The court did not apply Article 120 of 
the Public Service Act upon adjudicating the 
matter and transferred the judgment to the 
Supreme Court. 

The Tallinn Administrative Court found that 
the fact that a person can no longer work in 
an office suitable to the person, solely be-
cause he or she has attained a certain age, 
constituted an intensive infringement of 
“free self-realisation”, established in Article 
19 of the Constitution.32 Furthermore, Arti-
cle 12 of the Constitution prohibits treating 
a person unequally in comparison to others 
solely on the ground of age without reason-
able and proportional justification. The court 
stressed that, in addition to the Constitution, 
the International Labour Organisation Con-
vention No. 111 and the provisions of the 
Council Directive 2000/78/EC both require 
equal treatment in employment and service 
relationships. If an official who has attained 
more than 65 years of age is unable, due to 
his or her advanced age, to properly perform 
his or her duties, it is lawful to dismiss such 
an official due to unsuitability for position. 
The court went on to state that Article 120 
was also in conflict with the obligation as-
sumed by Estonia upon accession to the Eu-
ropean Social Charter (Revised), to guaran-
tee that no one’s employment is terminated 
without a legal ground. Under the Charter, 
legal grounds for release are the capacity or 
conduct of the employee or the operational 
requirements of the undertaking, establish-
ment or service (Part II, Article 24 a). 
 
The Citizenship and Migration Board (the 
employer) was of the opinion that the rele-
vant provisions were in line with the Consti-
tution. They stressed that public and private 
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sectors are subject to different legal regula-
tion. Both the Constitution and EU law al-
lowed exceptions from the principle of equal 
treatment in certain justified cases. Thus, Ar-
ticle 6 of the Council Directive 2000/78/EC 
established that differences of treatment on 
grounds of age did not constitute discrimi-
nation, if, within the context of national law, 
they were objectively and reasonably jus-
tified by a legitimate aim, and if the means 
of achieving that aim were appropriate and 
necessary. The Citizenship and Migration 
Board was supported in its position by the 
Constitutional Committee of parliament. The 
Committee argued that Article 120 of the 
Public Service Act was not imperative by na-
ture as it gave discretion to the employer to 
decide on how to proceed in relation to an 
individual employee on a case-by-case basis. 
Article 120 did not discriminate against el-
derly officials but rather was to their benefit, 
enabling them as it did, to leave with dignity 
and receive compensation. The Minister of 
Justice claimed that the age limit was rea-
sonably justified by the need to guarantee 
the sustainable development of an agency, 
amongst other things. In addition, the Min-
ister submitted that retired officials were 
also provided with decent compensation and 
pensions. Furthermore, officials of general 
public service and special service were com-
parable groups and, for the latter, the release 
from service upon the attainment of 65 years 
was a general rule. 

In its judgment of 1 October 2007, the Su-
preme Court ruled that Article 12(1) of the 
Constitution must be interpreted to require 
equality in legislation. The Court argued that 
laws must, in substance, treat in the same 
way all the persons who are in a similar situ-
ation and treat differently those who are not 
similarly situated. According to the Court, 
the starting position should be that equals 
must be treated equally and unequals un-

equally. However, the Court said, unequal 
treatment of equals is permissible – the right 
to equality is not absolute – where the un-
equal treatment is not arbitrary. With the 
reference to its previous practice, the Court 
reminded: “if there is a reasonable and ap-
propriate ground, the unequal treatment by 
law is justified”.33

The Supreme Court concluded that there 
could be no reasonable justification for Arti-
cle 120 in so far as it resulted in a situation 
where it was possible for an employer to 
keep on one employer over 65 whilst releas-
ing another from service solely on the basis 
of age. Good reasons for the unequal treat-
ment of officials who have attained 65 years 
of age could not be found in the explanatory 
note attached to the Public Service Act. The 
opinions of the Constitutional Committee of 
parliament and the Minister of Justice could 
not be accepted as a reasonable justification. 
Their claims that it was easier for an elderly 
person to cope with release from service due 
to age rather than due to unsuitability for of-
fice did not convince the Supreme Court. In-
stead, the Court held that, in order to avoid 
arbitrary unequal treatment, the motives for 
release from service must be transparent 
and reflect the actual situation. The Court 
concluded that the infringement of the “gen-
eral right to equality” was not reasonably or 
appropriately justified and amounted to ar-
bitrary unequal treatment. Accordingly, Arti-
cle 120(1) of the Public Service Act and the 
related norms were in conflict with Article 
12(1) of the Constitution.
 
It is interesting that the Constitutional Court 
of Belarus came to a completely different 
conclusion in a very similar case. In Belarus 
there were the same legal provisions that had 
essentially been inherited from the late-So-
viet regulation which permitted employers 
to dismiss employees on the sole basis that 
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they had reached the age of 65. The Belaru-
sian Constitution (1994) provides for equal-
ity before the law and prohibits discrimina-
tion on any ground (Article 22). In relation to 
ordinary employment in the private sphere, 
the provisions permitting the dismissal of a 
person solely due to his or her age were de-
clared to be unconstitutional in 1994.34 How-
ever, in 2001, the Constitutional Court came 
to the conclusion that similar age limits for 
public officials are justified and the latter are 
not in a comparable situation with ordinary 
employees.35 It found that age limits were es-
tablished in the interests of the sustainable 
work of governmental agencies and that this 
was a valid and solid justification. The court 
noted that public officials enjoyed various 
privileges that may compensate them for the 
infringement of some of their rights.  

In other words, in its analysis, the Belarusian 
Court compared public officials with ordi-
nary employees and found that they were 
not in a similar situation and the differences 
in their situations justified differential treat-
ment. The Estonian Court, however, looked 
at the case from a different perspective and 
found no good justification for the unequal 
treatment of public officials who belong to 
the same age group (age 65+). The Estonian 
law permitted arbitrary unequal treatment 
of public officials since, in the same office, it 
was possible to fire one older person and to 
allow another older person to stay in the ser-
vice. There were no good reasons to main-
tain this regulation while any public official 
might be released from the service due to 
unsuitability for position.      

5. Access to Work-related Benefits (Case II)

As was explained above, the Estonian Su-
preme Court declared that the legal pro-
visions that permitted the firing of public 
officials solely due to older age were un-

constitutional. In what follows, we will 
provide an overview of another judgment, 
of 7 June 2011,36 in which Estonia’s court 
of highest instance outlawed the unequal 
treatment, on an age discriminatory basis, 
of working older people in access to cer-
tain important benefits. 

In this case, a working 67 year old pensioner 
was not provided with sickness benefits on 
an equal footing with younger persons. Ac-
cording to Article 5(2)(1) of the Health In-
surance Act 2002, insured persons are those 
who work on the basis of a contract of em-
ployment and for whom the employer is re-
quired to pay social tax. Article 57(5) of the 
Act provides that an insured person has the 
right to receive sickness benefit for a maxi-
mum of 250 calendar days per calendar year. 
However, the maximum number of calendar 
days is much smaller for insured persons 
aged 65 years and older. They may receive 
sickness benefit in the event of an illness and 
injury for up to 60 consecutive calendar days 
for one illness but not for more than a total of 
90 calendar days per calendar year (Article 
57(6)). Due to these provisions, the applicant 
did not receive his sickness benefit in full and 
filed action with the court. A constitutionality 
control procedure was initiated by the Tartu 
Circuit Court (court of second instance).

The Tartu Circuit Court did not apply Article 
57(6) of the Health Insurance Act, due to its 
unconstitutionality (as regards limitations 
for people who are at least 65 years of age). 
The final judgment was given by the Supreme 
Court en banc (i.e. a chamber comprised of 
all justices of the Supreme Court). The Court 
came to the conclusion that special provi-
sions regarding sickness benefits for people 
aged 65 and older violated Article 12(1) of 
the Constitution, which provided for equality 
before the law and banned discrimination on 
any ground. 
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In this case, the Supreme Court used a pro-
portionality test (which has been largely 
borrowed from Germany by the Estonian 
courts), as it considers itself permitted to do 
under the general provisions of Article 11 
of the Constitution, relating to the restric-
tion of rights. Similarly to the approach to 
proportionality assessments widely recog-
nised in other jurisdictions’ interpretations 
of their own non-discrimination provisions, 
the Court reviewed the conformity of the 
restriction to the proportionality principle 
through the three characteristics thereof – 
suitability, necessity and proportionality in 
the narrowest sense.37 

The Court rejected the argument that the 
relevant limitations were established in the 
interests of the health protection of those 
aged 65 and over: it was impossible to make 
this argument because there was no way the 
limitations could foster the achievement of 
this goal. The Court agreed, however, that the 
goal of the state to ensure a reasonable use of 
the health insurance fund (a semi-independ-
ent public institution which receives money 
from social taxes to pay medical services) 
and to save its money by paying less benefits 
whenever possible, was both suitable and 
necessary. The Court argued that it was not 
possible to achieve this goal by some other 
measures which were less burdensome on a 
person but which were at least as effective as 
the former. At the next stage of the propor-
tionality test, the Supreme Court analysed 
the extent and intensity of the interference 
with the fundamental right to equality on the 
grounds of age, on the one hand, and the im-
portance of the objective of saving the health 
insurance funds, on the other hand. In other 
words, the Court had to decide on propor-
tionality of a measure sensu stricto. 

Proportionality in the narrowest sense 
means the court is required to consider 

whether the reasons given for the unequal 
treatment are reasonable. The Supreme 
Court studied various arguments provided 
by the parties. First, the Court found that 
unequal treatment on the grounds of a char-
acteristic irrespective of a person's will (in 
this case: on the grounds of age, an immu-
table characteristic of a person at a certain 
point in time) must be justified by weighty 
reasons. The Court found that the age limit of 
65 years could not be justified by the statis-
tics presented in the case by the Minister of 
Social Affairs. The Court argued that a per-
son’s state of health did not necessarily de-
teriorate substantially upon reaching the age 
of 65. The statistics would probably be quite 
similar if, upon creating the age groups, one 
group consisted of persons who were, for ex-
ample, either 63 or 67 years of age and older.
 
Second, there are many people significantly 
older than 65 years of age whose health and 
capacity for work is equal to that of younger 
people. Both younger and older people can 
fall ill for a longer period of time albeit with 
a temporary ailment (e.g. due to injury or ill-
ness without a permanent decrease in their 
capacity for work). While it could not be 
stated with certainty that precisely 65 years 
of age is a “bifurcation point”, restricting the 
duration of the payment of sickness benefit 
on the grounds of age constituted a serious 
interference with the fundamental right to 
equality of older persons. 

Third, the Supreme Court disagreed with 
one of the proposed arguments that the pay-
ment of two different benefits for the same 
purposes (pension and the benefit for tem-
porary incapacity for work) may constitute 
non-economical use of public resources:

“[T]he state old-age pension is a fi-
nancial benefit in the case of old age. How-
ever, the sickness benefit is financial com-
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pensation paid by the health insurance fund 
to an insured person on the basis of a certifi-
cate for incapacity for work in cases where 
the person does not receive income subject 
to individually registered social tax due to 
temporary release from his or her duties or 
economic or professional activity (Article 
50(1) and (3) of the Health Insurance Act). 
The objective of the benefit for temporary 
incapacity for work is to ensure income dur-
ing the time the person is unable, due to tem-
porary incapacity for work, to continue the 
work necessary for the receipt of their usual 
income. On the other hand, the state old-age 
pension is a state benefit in the case of old 
age for persons who have contributed their 
labours and whose wages have been subject 
to taxes for, in general, at least 15 years (see 
also Article 30(1) of the State Pension Insur-
ance Act), including the state pension insur-
ance subjected to individually registered so-
cial tax which the amount of the old-age pen-
sion depends on (Articles 11(1) and  12(2) of 
the State Pension Insurance Act). The receipt 
of a state old-age pension does not depend 
on the person's state of health or his or her 
ability to otherwise earn a living.”38

 
Fourth, the Supreme Court also noted that 
not every person who is 65 years of age or 
older receives a state old-age pension and so 
that cannot be used as an argument. Further-
more, the discount for medicinal products 
and dental care enjoyed by old-age pension-
ers and insured persons who are at least 63 
years of age does not make the distinction re-
garding the duration of the payment of sick-
ness benefit “moderate”.

Consequently, the Court delivered the opin-
ion that neither the worse-than-average 
state of health of the elderly, nor the receipt 
of an old-age pension, nor the saving of the 
money of the health insurance fund could 
justify the unequal treatment on grounds 

of age in relation to the receipt of sickness 
benefit. Finally, the Supreme Court en banc 
declared that the wording “or insured per-
sons who are at least 65 years of age” in Ar-
ticle 57(6) of the Health Insurance Act was 
unconstitutional and invalid.

It is evident that, in this judgment, the Su-
preme Court took an individual rights ap-
proach with due respect for the dignity and 
personal autonomy of older people on the la-
bour market. The Court rejected token usage 
of statistics or hypocritical arguments that 
the infringement of their rights was actually 
in the interests of the older people (for the 
protection of their health). The Court em-
phasised that the right to receive a pension 
should not impact on the ability of a pen-
sioner to make free decisions in the field of 
employment, namely in relation to whether 
or not to continue working. 

Interestingly, in this judgment, the highest 
court of instance also reviewed its own prac-
tice and came to the conclusion that there 
are good reasons to apply the proportional-
ity test to all cases related to Article 12(1) of 
the Constitution and that it is not necessary 
to use an “arbitrary decisions test”.39 This de-
cision is to be welcomed as the latter test is 
manifestly lacking the same level of clarity 
and scrutiny as the proportionality test.  
 
6. Conclusions 

Estonians believe that older age discrimi-
nation is most widespread in their country, 
when compared with discrimination on any 
other protected ground. Estonian economic 
liberalism has important implications for 
older generations: they are expected to be 
proactive on the labour market and less de-
pendent on public assistance. The main rea-
son for the activity of older people on the 
labour market seems to be the small size of 
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pensions or other income. Therefore, the la-
bour force participation rate for older people 
in Estonia is relatively high. 

Csilla Kollonay-Lehoczky, who compared 
the case law of the European Court of Jus-
tice (ECJ) and the US courts with respect 
to the automatic retirement age, concluded 
that the ECJ has “a significantly more defer-
ential attitude towards regulations in mem-
ber states forcing employees to retire invol-
untarily”.40 The difference in approach she 
attributed to the different backgrounds of 
the relevant legislation and to the fact that 
American lawmakers were motivated “by 
a strong respect for individual free choice 
and the intent to eradicate unfair stereotyp-
ing,”41 while the EU Framework Directive 
couples the anti-stereotyping intent with 
broader social and economic considera-
tions as well as with reaction to labour mar-
ket and budgetary complications and the 
problems of an “ageing society”.42

As regards liberal social policies, Estonia is 
closer to the US than most EU member states. 
Estonian judges have to be quite open-mind-
ed when deciding age discrimination cases. If 
a country’s social and labour market policies 
are “minimalist”, national courts will hardly 
refer to such policies to justify limitations 
imposed on older (and younger) age groups 
on the labour market. Quite logically, if older 
people are expected to take care of them-
selves, they should rely on the same level 
of protection against discrimination in em-
ployment as all other generations. In other 
words, paradoxically, in the grim social en-
vironment, the Estonian elderly may benefit 

from a comparatively advanced manner of 
application of equality and non-discrimina-
tion principles to their group. While a lack of 
proactive social policies is normally not good 
for the elderly, under such circumstances, 
courts feel free to deal with the concept of 
age-related inequality and discrimination in 
the same way as with discrimination on any 
other ground. 

The two exemplary cases of the Estonian 
Supreme Court discussed in this article may 
prove a “progressive” approach of the Estoni-
an judiciary. Actually, the logic and arguments 
of the Estonian court in both cases need not 
be country-specific and may be transferable 
and applicable to other European jurisdic-
tions with proactive social policies. 

In the case of involuntary retirement, the 
Supreme Court, using solid legal argumen-
tation, was able to highlight the evident ar-
bitrariness of release from service motivat-
ed solely by the age of a public official. The 
judgment in the case of access to sickness 
benefits is another good example. The Su-
preme Court was motivated by respect for 
a person’s autonomy to decide the matters 
related to his or her life without unneces-
sary external interference. The thorough 
analysis by the Court showed that exten-
sive justifications provided by authorities 
in this case were actually ill-founded. This 
judgement made us believe that numerous 
age limitations in access to work-related 
benefits are dependent on political deci-
sions and that these decisions often lack 
proportionality in its narrowest sense, i.e. 
they are unreasonable. 
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This article examines the application of the 
right to equality under international human 
rights law in relation to a crucial element of 
the right to respect for family life, namely the 
relationship between parent and child and, 
specifically, where a person seeks to create a 
parent-child relationship through one of the 
most commonly-used alternatives to natural 
procreation: adoption. The article first looks 
at whether international human rights law 
imposes a positive obligation on states to offer 
and regulate such services; secondly, it analy-
ses human rights jurisprudence on justifica-
tions for differential treatment in the adop-
tion process; and finally, it examines whether 
the jurisprudence in human rights law thus 
far sufficiently protects the right to equality in 
the field of adoption.

1. Background: The Rights to Equality 
and to Respect for Family Life, including 
Adoption Issues

1.1  The Right to Equality

The notion of equality lies at the very heart 
of international human rights law.2 Indeed, 
the very first article of the Universal Declara-
tion of Human Rights boldly proclaims that 
“All human beings are born free and equal in 
dignity and rights”.3 Despite the elegant sim-
plicity of this assertion, the “right to equal-
ity” has not been uniformly interpreted and 

The Balancing Act: The Application of the 
Rights to Equality and Non-Discrimination 
in the Process of Adoption

Richard Wingfield1

developed in subsequent international hu-
man rights treaties.

Article 2(1) of the International Covenant 
on Civil and Political Rights4 (ICCPR), for 
example, imposes an obligation on every 
state party to “respect and to ensure to all 
individuals within its territory and subject 
to its jurisdiction the rights recognized in the 
present Covenant, without distinction of any 
kind”, with Article 2(2) of the International 
Covenant on Economic, Social and Cultural 
Rights (ICESCR) using similar language.5

The right is not, therefore, freestanding; 
nor does it impose any positive obliga-
tions upon the states. Instead it requires 
that there be no discrimination in the en-
joyment of the rights contained within the 
Covenants. This limitation is remedied, 
however, through further Articles. Both 
Covenants contain provisions requiring 
state parties to take the necessary steps 
to ensure the rights contained therein are 
realised. Article 2(2) of the ICCPR, for ex-
ample, requires the state party:

“[T]o take the necessary steps, in ac-
cordance with its constitutional processes 
and with the provisions of the present Cove-
nant, to adopt such legislative or other meas-
ures as may be necessary to give effect to the 
rights recognized in the present Covenant.”
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Article 2(1) of the ICESCR contains a similar 
obligation, albeit worded to reflect the eco-
nomic implications of ensuring the particu-
lar economic, social and cultural rights con-
tained within it:

“Each State Party to the present Cov-
enant undertakes to take steps, individually 
and through international assistance and co-
operation, especially economic and techni-
cal, to the maximum of its available resourc-
es, with a view to achieving progressively the 
full realization of the rights recognized in the 
present Covenant by all appropriate means, 
including particularly the adoption of legisla-
tive measures.”

Article 2(3) of the ICCPR goes even further than 
any provisions contained within the ICESCR, 
requiring state parties to ensure that effective 
remedies are available for those whose rights 
under the Covenant have been violated.

This right to non-discrimination in the en-
joyment of other protected rights stands in 
contrast to Article 26 of the ICCPR which 
contains no less than four separate ele-
ments relating to equality and non-dis-
crimination. In addition to proclaiming 
both that “All persons are equal before the 
law” and that “[all persons] are entitled 
without any discrimination to the equal 
protection of the law”, Article 26 requires 
both that the law shall “prohibit any dis-
crimination” and “guarantee to all persons 
equal and effective protection against dis-
crimination on any ground”.

The notion of equality is broader than that of 
non-discrimination, as reflected in the Dec-
laration of Principles on Equality6 (the Dec-
laration), a document of international best 
practice on equality. The Declaration was 
drafted and adopted in 2008 by 128 promi-
nent human rights and equality advocates 
and experts, and has been described as “the 

current international understanding of Prin-
ciples on Equality”.7 Principle 1 of the Decla-
ration states:

“The right to equality is the right of 
all human beings to be equal in dignity, to be 
treated with respect and consideration and 
to participate on an equal basis with others 
in any area of economic, social, political, cul-
tural or civil life. All human beings are equal 
before the law and have the right to equal 
protection and benefit of the law.”

The broader notion of the right to equality is 
described by Dimitrina Petrova in her Com-
mentary to Principle 1 of the Declaration:

“In Principle 1 [The Right to Equal-
ity], the ‘right to equality’ is given a meaning 
which is richer than the notions of equality 
before the law and equality of opportunity. 
(...) Principle 1 [The Right to Equality], reaf-
firms the inter-relatedness of equality and 
dignity articulated in Article 1 of the Uni-
versal Declaration of Human Rights which 
asserts that: ‘All human beings are born free 
and equal in dignity and rights’. Principle 1 
further implies a vision of a just and fair so-
ciety as one in which all persons participate 
on an equal basis with others in economic, 
social, political, cultural and civil life.

The content of the right to equality includes the 
following aspects: (i) the right to recognition of 
the equal worth and equal dignity of each hu-
man being; (ii) the right to equality before the 
law; (iii) the right to equal protection and ben-
efit of the law; (iv) the right to be treated with 
the same respect and consideration as all oth-
ers; (v) the right to participate on an equal ba-
sis with others in any area of economic, social, 
political, cultural or civil life.”8

Treaties subsequent to the ICCPR and the 
ICESCR have developed the rights to equal-
ity and non-discrimination for particular 
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groups of people who have been historically 
disadvantaged, notably racial and ethnic mi-
norities via the International Convention on 
the Elimination of All Forms of Racial Dis-
crimination,9 women via the Convention on 
the Elimination of All Forms of Discrimina-
tion against Women,10 and persons with dis-
abilities via the Convention on the Rights of 
Persons with Disabilities.11

This article examines the relationship be-
tween two rights: the right to equality and 
the right to respect for family life. The most 
relevant provisions to turn to are therefore 
those which prohibit discrimination in the 
enjoyment of other rights protected under 
international human rights law, the most es-
tablished being Article 2(1) of the ICCPR and 
Article 2(2) of the ICESCR. It is in that con-
text that the right to respect for family life – 
which, as will be seen below, is a well-estab-
lished human right – and the prohibition of 
discrimination in the enjoyment of that right 
shall be examined.

1.2  The Right to Respect for Family Life

The right to respect for one’s family life is of-
ten found alongside the right to respect for a 
number of other elements of one’s personal 
life: Article 12 of the Universal Declaration of 
Human Rights12 (UDHR) and Article 17(1) of 
the ICCPR13 both protect a person’s privacy, 
family, home, correspondence, and honour 
and reputation, as does Article 11(1) of the 
American Convention on Human Rights14 
(ACHR). Article 8 of the European Conven-
tion on Human Rights, however, protects 
only the first four of these.15 

Article 12 of the UDHR provides that:

“No one shall be subjected to arbi-
trary interference with his (...) family (...). Eve-
ryone has the right to the protection of the law 
against such interference or attacks.”16

Modelled on Article 12, the ICCPR includes a 
near identically-worded provision in Article 
17, and similar provisions now appear in al-
most all major regional human rights treaties 
protecting civil rights.17 None of these provi-
sions, however, includes a definition of what 
constitutes a “family”. Perhaps reflecting the 
wide cultural variations across the world – 
variations which are often closely tied to re-
ligious doctrine – there has been a tendency 
to avoid the creation of a single definition of 
“family” and, instead, to make determinations 
based on the facts of each individual case 
which comes before the court or treaty body. 
The Human Rights Committee, for example, in 
its General Comment No. 16, states:

“Regarding the term ‘family’, the ob-
jectives of the Covenant require that for pur-
poses of article 17 this term be given a broad 
interpretation to include all those compris-
ing the family as understood in the society of 
the State party concerned (...) In this connec-
tion, the Committee invites States to indicate 
in their reports the meaning given in their 
society to the terms ‘family’ and ‘home’.”18

In its General Comment No. 19, the Commit-
tee looked at the term “family” in the context 
of Article 23 and stated:

“The Committee notes that the 
concept of the family may differ in some 
respects from State to State, and even from 
region to region within a State, and that it is 
therefore not possible to give the concept a 
standard definition.”19

This article does not attempt to provide a 
definition of the term “family”. It does, how-
ever, assume that family life can exist both 
between a child and their natural parent, and 
a child and their adoptive parent. The former 
assumption follows the decision of the Euro-
pean Court of Human Rights in Boughanemi v 
France (1996)20 where the Court stated:
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“The concept of family life on which 
Article 8 is based embraces, even where there 
is no cohabitation, the tie between a parent 
and his or her child, regardless of whether 
or not the latter is legitimate (…). Although 
that tie may be broken by subsequent events, 
this can only happen in exceptional circum-
stances (…).”21

For the latter, the assumption is based on the 
decision of the European Court of Human 
Rights in Pini and others v Romania (2004)22 
in which the court stated that:

“[T]he relations between an adop-
tive parent and an adopted child are as a rule 
of the same nature as the family relations 
protected by Article 8 of the Convention (...) 
[A] relationship, arising from a lawful and 
genuine adoption, may be deemed sufficient 
to attract such respect as may be due for fam-
ily life under Article 8 of the Convention.”23

This assumption, and the interpretation of 
the right to respect for family life as prohib-
iting any distinction being drawn between 
natural children and adopted children, is also 
reflected in other human rights instruments. 
The Inter-American Convention on Conflict 
of Laws Concerning the Adoption of Minors, 
for example, provides at Article 9(a) that:

“In case of full adoption, adoptive le-
gitimation, and similar institutions: (a) The 
relations between the adopter (or adopters) 
and the adoptee, including support relations, 
and the relations between the adoptee and 
the family of the adopter (or adopters), shall 
be governed by the same law as would gov-
ern the relations between the adopter (or 
adopters) and his legitimate family”.24

Similarly, Article 16 of the UN General As-
sembly Declaration on Social and Legal Prin-
ciples relating to the Protection and Welfare 
of Children, with Special Reference to Foster 

Placement and Adoption Nationally and In-
ternationally, provides, in part, that:

“Legislation should ensure that the 
child is recognized in law as a member of the 
adoptive family and enjoys all the rights per-
tinent thereto.”25

2. Adoption under International Human 
Rights Law

While states have long regulated many as-
pects of family law such as marriage, sepa-
ration and divorce, and inheritance, the in-
volvement of the state in adoption is a much 
more recent phenomenon. In Europe, histor-
ically, it was common for unwanted children 
to be left at the door of churches where they 
would often be subject to oblation (the rais-
ing of children within religious institutions); 
those in the care of the state would be kept at 
state-run foundling hospitals and orphanag-
es. The formal regulation of passing parental 
responsibility for a child to a new person or 
couple was not seen until the mid-19th cen-
tury. The first legislation on adoption was the 
Adoption of Children Act 1851, passed by the 
General Court of Massachusetts in the United 
States of America. It was not until 1926 that 
the first legislation governing adoption was 
introduced in the United Kingdom via the 
Adoption of Children Act 1926.26

As is clear from the following analysis, there is 
no “right to adopt” under international human 
rights law in the sense either that the state has 
an obligation to provide for and regulate adop-
tion services, or that, where such services are 
provided for and regulated, any particular per-
son should be eligible to adopt a child.

Explicit references to the practice of adop-
tion can be found in three of the nine core 
United Nations human rights treaties: the 
Convention on the Elimination of All Forms 
of Discrimination against Women (CEDAW), 
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the Convention on the Rights of persons with 
disabilities (CRPD), and the Convention on 
the Rights of the Child (CRC). The earliest of 
these, CEDAW, refers to the practice of adop-
tion in Article 16(1)(f) (discrimination in 
marriage and family relations), the relevant 
part of which provides that:

“States Parties shall take all appro-
priate measures to eliminate discrimination 
against women in all matters relating to mar-
riage and family relations and in particular 
shall ensure, on a basis of equality of men 
and women: (…) (f) The same rights and re-
sponsibilities with regard to (…) adoption of 
children (…) where these concepts exist in 
national legislation; in all cases the interests 
of the children shall be paramount.”

Article 23(2) of CRPD (respect for family life) 
makes reference to adoption in similar terms:

“States Parties shall ensure the rights 
and responsibilities of persons with disabili-
ties, with regard to (…) adoption of children 
(…) where these concepts exist in national 
legislation; in all cases the best interests of 
the child shall be paramount. States Parties 
shall render appropriate assistance to per-
sons with disabilities in the performance of 
their child-rearing responsibilities.”

Thus, although they prohibit discrimination 
against women and persons with disabilities 
in the adoption process, both Conventions 
include the phrase “where these concepts 
exist in national legislation” and thereby im-
pose no obligation upon states to provide for 
an adoption process.

Article 20 of the CRC approaches the issue of 
adoption through the lens of the rights of the 
child rather than the right of persons gener-
ally to non-discrimination. It provides that:

“A child temporarily or permanently 
deprived of his or her family environment, 

or in whose own best interests cannot be al-
lowed to remain in that environment, shall 
be entitled to special protection and assis-
tance provided by the State.

States Parties shall in accordance with their 
national laws ensure alternative care for 
such a child.

Such care could include, inter alia, foster 
placement, kafalah of Islamic law, adoption 
or if necessary placement in suitable institu-
tions for the care of children. When consid-
ering solutions, due regard shall be paid to 
the desirability of continuity in a child's up-
bringing and to the child's ethnic, religious, 
cultural and linguistic background.”

Article 20 does not, therefore, require states 
specifically to provide adoption services for 
children to be provided with new parents, 
but merely that those children receive “spe-
cial protection and assistance” from the 
state. Adoption is given as one potential ex-
ample of how such “special protection and 
assistance” can be provided, alongside fos-
ter placement, kafalah of Islamic law, and 
placement in suitable institutions, although 
it gives great leeway to the state in deter-
mining what steps to take. The interpreta-
tion that Article 20 does not require adop-
tion services to be established is reinforced 
by Article 21 (which provides that the best 
interests of the child be the paramount con-
sideration in any system of adoption) which 
explicitly applies only to “States Parties 
that recognize and/or permit the system of 
adoption”. The CRC does not, therefore, im-
pose any obligation on states specifically to 
provide adoption services, acknowledging 
that the rights of children can be sufficiently 
protected through other means.

International human rights treaties can 
therefore confidently be said to provide no 
explicit obligation for states to provide for 
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and regulate adoption services, let alone 
provide an explicit right for persons to adopt 
a child. However, as can be seen from the 
above, international human rights treaties 
do not ignore the topic of adoption; indeed, 
the treaties quoted impose a number of re-
quirements upon states during the adoption 
process. First, the “best interests of the child” 
must be the paramount consideration during 
any adoption process; second, “due regard 
shall be paid to the desirability of continu-
ity in a child's upbringing and to the child's 
ethnic, religious, cultural and linguistic back-
ground” during the adoption process; and 
third, the rights of women and persons with 
disabilities must be ensured with regard to 
the process of adoption.

3. Adoption and the Right to Equality: 
Current Jurisprudence

In this section, I will examine jurisprudence 
on the rights to equality within the adoption 
process in three jurisdictions: the Council 
of Europe, the state of Florida in the United 
States of America, and the United Kingdom. 
As will be seen, despite relying on different 
provisions which protect the right to equal-
ity in analysing differential treatment, the 
courts have consistently closely scrutinised 
the justifications put forward and have often 
referred to the requirement for a strong evi-
dential link between the characteristic upon 
which the differential treatment is based 
and the impact it would have upon the child. 
There has been little case-law on the charac-
teristics of the child and to what extent po-
tential adoptive parents may select a child 
for adoption based on the child’s particular 
characteristics. Jurisprudence on whether 
provisions which allow such selection violate 
the child’s right to equality is extremely lim-
ited and, as such, this article focuses on the 
situation which has been much more thor-
oughly explored, namely the right to equality 
of the potential adoptive parent.

3.1 The European Convention of Human 
Rights

The European Court of Human Rights first 
examined discrimination within the regula-
tion of adoption services in Fretté v France 
(2002).27 The applicant, Philippe Fretté, ap-
plied to the Paris Social Services, Child Wel-
fare and Health Department for approval 
to adopt a child. Although the Department 
held that “Mr Fretté ha[d] undoubted per-
sonal qualities and an aptitude for bring-
ing up children”, it questioned whether “his 
particular circumstances as a single homo-
sexual man allow him to be entrusted with a 
child”.28 The Department ultimately rejected 
his application for approval to adopt a child 
with the references to his “choice of lifestyle” 
implicitly, yet undeniably, making the appli-
cant’s sexual orientation the decisive factor.

The applicant argued that this constituted a 
violation of Article 8 of the Convention (the 
right to respect for privacy and family life) 
taken in combination with Article 14 (the 
right to non-discrimination in the applica-
tion of Convention rights). The Government 
of France argued that the applicant’s sexual 
orientation was not the sole reason for his 
being refused authorisation to adopt, how-
ever it also put forward a number of reasons 
as to why any differential treatment was jus-
tified. First, the decision was taken with the 
best interests of the child as the paramount 
consideration. In that respect, “the rights of 
the child set the limits of the right to have 
children” and, so following, “the right to be 
able to adopt relied upon by the applicant 
was limited by the interests of the child to 
be adopted”.29

Secondly, the criteria applied for that purpose 
had been both objective and reasonable:

“The   difference in treatment 
stemmed from the doubts that prevailed, 
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in view of what was currently known about 
the subject, about the development of a child 
brought up by a homosexual and deprived of a 
dual maternal and paternal role model. There 
was no consensus about the potential impact 
of being adopted by an adult who openly af-
firmed his homosexuality on a child's psycho-
logical development and, more generally, his 
or her future life, and the question divided 
both experts on childhood and democratic 
societies as a whole.”30

Thirdly, there was no consensus on the is-
sue within the Council of Europe and states 
should therefore be allowed a wide margin 
of appreciation to determine who should be 
able to adopt.

By a narrow majority of four to three, the Eu-
ropean Court of Human Rights accepted the 
arguments put forward by the French gov-
ernment. It acknowledged the lack of consen-
sus within the Council of Europe and there-
fore held that “the delicate issues raised in 
the case” required “a wide margin of appre-
ciation” to be left to the member states.31 Fur-
ther, adoption means “providing a child with 
a family, not a family with a child”, and “the 
State must see to it that the persons chosen 
to adopt are those who can offer the child the 
most suitable home in every respect”.32 Be-
cause the scientific community was divided 
over the possible consequences of a child be-
ing adopted by one or more homosexual par-
ents, national authorities “were legitimately 
and reasonably entitled to consider that the 
right to be able to adopt was limited by the 
interests of children eligible for adoption”.33

In a powerful dissenting judgment, three 
judges reiterated previous jurisprudence 
that differential treatment based on sexu-
al orientation had to be justified by “very 
weighty”, “particularly serious” or “particu-
larly convincing and weighty reasons”. In the 
present case, the government of France had 

put forward the protection of the rights and 
freedoms of the child as the legitimate aim, 
and the dissenters accepted this, even stating 
that this “in fact would even be the only le-
gitimate aim”. However, the dissenting judges 
noted that:

“[T]he applicant's personal qualities 
and aptitude for bringing up children were 
emphasised on a number of occasions. The 
Conseil d'Etat even specified in its statement 
of reasons that there was no reference in the 
case file ‘to any specific circumstance that 
might pose a threat to the child's interests’. 
The legitimate aim was not therefore effec-
tively established in any way.

In their general and abstract wording, the 
reasons given by the judicial authorities for 
their decision to refuse the applicant author-
isation are based solely on the applicant's 
homosexuality and therefore on the view 
that to be brought up by homosexual parents 
would be harmful to the child at all events 
and under any circumstances. The Conseil 
d'Etat failed to explain in any way, by refer-
ring for example to the increasing range of 
scientific studies of homosexual parenthood 
in recent years, why and how the child's in-
terests militated in the instant case against 
the applicant's application for authorisation.”

It was not many years before the same ques-
tion returned to the court in E.B. v France 
(2008).34 The applicant was a French nurs-
ery teacher and a lesbian in a long-term 
relationship with her partner. She applied 
to the Jura Social Services Department for 
authorisation to adopt a child and, in her 
application, mentioned that she was in a 
stable lesbian relationship with her partner. 
The adoption board made a recommenda-
tion that her application be rejected and 
the European Court of Human Rights found 
that the applicant’s sexual orientation was 
“a decisive factor leading to the decision to 
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refuse her authorisation to adopt”.35 The ar-
guments put forward by the government of 
France were similar to those put forward in 
Fretté: there remained a lack of consensus 
within the Council of Europe on the ques-
tion of whether same-sex couples should be 
permitted to adopt, the scientific community 
was still divided as to whether adoption by 
a same-sex couple had any impact upon the 
development of the adopted child, and the 
Adoption Board had simply made their deci-
sion on the internationally-accepted test of 
who was best able to provide the child with a 
suitable home.

The court, by a majority of ten to seven, 
found for the applicant, overturning, in ef-
fect, its previous decision in Fretté. The 
majority spent little time analysing the ar-
guments put forward by the French Govern-
ment. Given that the legislation in France 
allowed single people – regardless of sexual 
orientation – to adopt, the arguments of the 
French government could not be regarded as 
“particularly convincing and weighty such as 
to justify refusing to grant the applicant au-
thorisation”.36 The court noted the finding of 
the domestic courts in France that the appli-
cant possessed “undoubted personal quali-
ties and an aptitude for bringing up children” 
and that these “were assuredly in the child's 
best interests”.37

Of the seven dissenting judges, four (Judges 
Costas, Turmen, Ugrekhelidze and Jociene) 
accepted that, in principle, discrimination on 
grounds of sexual orientation in the adoption 
process could not be justified, but that on the 
specific facts in this case the decision not to 
allow the applicant to adopt was made based 
on factors other than her sexual orientation 
and thus Article 14 was not applicable. An-
other dissenting judge (Judge Mularoni) be-
lieved that the facts of the case did not even 
fall within Article 8 and that therefore Article 
14, which is ancillary to the other Conven-

tion rights, only applies where the facts of 
the case fall within one of them substantively.

Only two of the seventeen judges, therefore 
(Judges Zupancic and Loucaides), held that 
there had been differential treatment on 
grounds of sexual orientation and that this 
could be justified.

The dissent of Judge Loucaides is the most 
striking in that he explicitly argued that a per-
son’s sexual orientation, like their religion or 
any other characteristic, could justifiably be 
taken into consideration during the adoption 
process. In his dissent, he argued that there 
were differences between heterosexuals and 
homosexuals which could impact upon the 
child, and that:

“[T]he erotic relationship with its 
inevitable manifestations and the couple's 
conduct towards each other in the home 
could legitimately be taken into account as a 
negative factor in the environment in which 
the adopted child was expected to live (...)

[Homosexuals] (...) must, like any other per-
sons with some peculiarity, accept that they 
may not qualify for certain activities which, 
by their nature and under certain circum-
stances, are incompatible with their lifestyle 
or peculiarity.”

The most recent case on this particular is-
sue is X. and others v Austria (2013).38 The 
applicants were a lesbian couple and the 
child of one of the couple, was born outside 
marriage. The child’s father had recognised 
paternity, but the child lived with and was 
cared for by his mother and her partner. The 
mother’s partner wished to adopt the child; 
however, the relevant provisions of the Aus-
trian Civil Code did not permit a legal re-
lationship between a child and more than 
one person of the same sex. If the partner 
adopted the child, the child’s relationship 



The Equal Rights Review, Vol. Twelve (2014)

32

with the biological mother would be sev-
ered, as they were both of the same sex. In 
the case of an opposite-sex couple, however, 
the adoption by one partner of the child of 
the other partner would not affect the other 
partner’s legal relationship.

The court considered that there were three 
possible situations in which a homosexual 
person may want to adopt a child: first, he 
may wish to adopt by himself (individual 
adoption); secondly, he may be in a same-sex 
relationship and wish to adopt his partner’s 
child with the aim of giving both of them le-
gally recognised parental status; and thirdly, 
a same-sex couple may wish to adopt a child 
together (joint adoption). The court noted 
that in the first of these three situations, it 
had already ruled, in E.B. v France, that the 
person’s sexual orientation could not pro-
hibit them from adopting.

The court considered that the applicants 
were in a comparable position to an unmar-
ried opposite-sex couple where one partner 
wished to adopt the other partner’s child. 
The relevant provisions of the Austrian Civil 
Code allowed for second-parent adoption by 
an unmarried opposite-sex couple but not an 
unmarried same-sex couple since it did not 
allow for a child to have a legal relationship 
with two persons of the same sex. The court 
therefore quickly found that the legislation 
made a “difference of treatment between the 
applicants and an unmarried different-sex 
couple in which one partner sought to adopt 
the other partner’s child” and that this differ-
ence was “inseparably linked to the fact that 
the first and third applicants formed a same-
sex couple, and was thus based on their sex-
ual orientation”.39

The court then looked at whether this dif-
ference in treatment pursued a legitimate 
aim and was proportionate. The aim put 
forward by the government of Austria was 

that its adoption law was “aimed at recreat-
ing the circumstances of the biological fam-
ily” and “to protect the ‘traditional family’”; 
it did this by ensuring that a minor child 
should have two persons of the opposite 
sex as parents.40 The court accepted that the 
protection of the family in the traditional 
sense was a legitimate reason which could 
justify differences in treatment. However, 
it also considered that the protection of the 
interests of the child was also a legitimate 
aim. It therefore went on to examine wheth-
er the principle of proportionality was ad-
hered to. The court referred to its previous 
case-law in which it stated that:

“In cases in which the margin of ap-
preciation is narrow, as is the position where 
there is a difference in treatment based on sex 
or sexual orientation, the principle of propor-
tionality does not merely require the measure 
chosen to be suitable in principle for achieve-
ment of the aim sought. It must also be shown 
that it was necessary, in order to achieve that 
aim, to exclude certain categories of people, in 
this instance persons living in a homosexual 
relationship, from the scope of application of 
the provisions at issue.”41

In examining the proportionality, the court 
looked at Austrian legislation more broad-
ly, and considered that it lacked coherence. 
The law allowed individual adoption by a 
homosexual person. The law also allowed 
for registered partnerships between same-
sex couples, and, indeed, made it a condi-
tion that a registered partner consent be-
fore an individual in a registered partner-
ship could adopt a child. The legislature 
therefore accepted that a child could grow 
up in a family based on a same-sex couple, 
and that this was not detrimental to the 
child. That Austrian legislation recognised 
same-sex couples and the possibility of a 
child growing up with such a couple meant 
the court casted “considerable doubt” on 
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the proportionality of the absolute pro-
hibition on second-parent adoption for a 
same-sex couple, and ultimately concluded 
that the government had failed to show 
any weighty or convincing reasons to show 
how excluding second-parent adoption in 
a same-sex couple was necessary for the 
protection either of the family in the tra-
ditional sense or for the protection of the 
interests of the child and, by a majority of 
11 votes to 6, held that there had been a 
violation of Article 14 taken in conjunction 
with Article 8 of the Convention.

3.2 Florida

The issue of whether a prohibition on gay 
persons from adopting children could be 
justified was also addressed by the courts 
in Florida in the USA. An amendment to the 
Florida Statutes in 1977 provided that “No 
person eligible to adopt under [the stat-
ute] may adopt if that person is a homo-
sexual.”42 This law was challenged in 2007 
by a gay man seeking to adopt two children 
who had been placed in foster care with 
him.43 One of the main arguments put for-
ward was that the legislation was unconsti-
tutional and violated the equal protection 
clause of the Constitution of Florida, Arti-
cle I§2 of which provides that “All natural 
persons, female and male alike, are equal 
before the law”. Specifically, the petitioner 
argued that the law violated the right to 
equal protection under in the law in that 
it singled out a class of persons based on 
their sexual orientation for unequal treat-
ment, and failed to serve a rational basis, 
i.e. it could not be justified. Under Floridi-
an constitutional law, because the petition-
er was not a member of a “suspect class” 
and the issue did not concern a “fundamen-
tal right”, the State of Florida needed only 
to show that “there [was] any reasonably 
conceivable set of facts that could provide 
a rational basis for the classification”, the 

classification being homosexuals as a dis-
tinct class prohibited from adopting.

The State of Florida put forward three ra-
tional bases: first, the best interests of chil-
dren were served since, when compared to 
straight persons, gay persons experienced 
higher levels of stressors disadvantageous 
to children; second, the best interests of 
children were protected by placing them in 
adoptive homes which minimised social stig-
mas; and third, it was in the societal moral 
interest of the child.

Having heard expert testimony directly 
contradictory to the first rational basis sug-
gested, the court rejected that argument out-
right, stating:

“Here, the evidence proves quite 
the contrary; homosexuals are no more 
susceptible to mental health or psycho-
logical disorders, substance or alcohol 
abuse or relationship instability than 
their heterosexual counterparts. Accord-
ingly, such governmental interest does 
not justify the legislation.”

With regard to the second rational basis put 
forward, the court again rejected it, having 
heard expert evidence which was contrary to 
the argument:

“In this regard, the professionals 
and the major associations now agree there 
is a well established and accepted consen-
sus in the field that there is no optimal gen-
der combination of parents. As such, the 
statute is no longer rationally related to 
serve this interest.”

Finally, the court rejected the third rational 
basis suggested stating that “public morality 
per se, disconnected from any separate legiti-
mate interest, is not a legitimate government 
interest to justify unequal treatment”, high-
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lighting the fact that there was no similar bar 
on gay persons from fostering children.

3.3 The United Kingdom

In the case of Re P (2008),44 the House of 
Lords was asked to review the compatibil-
ity of Article 14 of the Adoption (Northern 
Ireland) Order 1987 with the European 
Convention on Human Rights, incorporated 
into United Kingdom law via the Human 
Rights Act 1998. Article 14 of the 1987 Or-
der prohibited adoption in Northern Ireland 
by unmarried couples. It did, however, per-
mit adoption by single persons and married 
couples. The applicants argued that this was 
incompatible with Articles 8 (the right to re-
spect for privacy and family life) of the Euro-
pean Convention when taken in conjunction 
with Article 14 (the right to non-discrimina-
tion in the application of Convention rights). 
The House of Lords readily accepted that the 
case fell within the ambit of Article 8 and 
that therefore the sole issue was whether or 
not the prohibition constituted discrimina-
tion within Article 14 on grounds of status 
as part of an unmarried couple rather than a 
married couple.

The government argued that the differential 
treatment pursued a legitimate aim, namely 
the best interests of the child, and relied 
upon statistics which showed that “married 
couples, who have accepted a legal commit-
ment to each other, tend to have more stable 
relationships than unmarried couples, whose 
relationships may vary from quasi-marital to 
ephemeral”.45 This argument, however, was 
rejected by the court by a majority of four to 
one. Lord Hoffman, giving the lead judgment, 
stated that:

“It is one thing to say that, in gen-
eral terms, married couples are more likely 
to be suitable adoptive parents than un-
married ones. It is altogether another to 

say that one may rationally assume that no 
unmarried couple can be suitable adoptive 
parents. Such an irrebuttable presumption 
defies everyday experience. The Crown sug-
gested that, as they could easily marry if 
they chose, the very fact that they declined 
to do so showed that they could not be suit-
able adoptive parents. I would agree that 
the fact that a couple do not wish to under-
take the obligations of marriage is a factor 
to be considered by the court in assessing 
the likely stability of their relationship and 
its impact upon the long term welfare of the 
child. Once again, however, I do not see how 
this can be rationally elevated to an irrebut-
table presumption of unsuitability.”46

Although not requiring any particular scien-
tific, medical or psychological evidence dem-
onstrating a link between a person’s marital 
status and its impact upon the best interests 
of the child, Lord Hoffman nevertheless re-
quired that there be a rational relationship 
between the two. The court did not find any 
rational relationship and, indeed, that to con-
nect a person’s status as part of an unmar-
ried couple with an inability to meet the best 
interests of the child as adoptive parents 
“[defied] everyday experience”.

Whilst ultimately agreeing with the major-
ity, the judgment of Baroness Hale, the sole 
family lawyer on the court, was far more nu-
anced and open-minded towards the pos-
sibility of such differential treatment be-
ing justified, going so far as to say that her 
initial view was that it could.47 After stating 
that the promotion of the best interests of 
the child was a legitimate aim, she added 
that children need a “stable and harmonious 
home in which to grow up” and therefore the 
stability of the parental relationship was an 
important factor in assessing the couple’s 
suitability to adopt.48 Whilst acknowledging 
that this alone would not justify differential 
treatment between married and unmarried 
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couples given that both are capable of break-
ing down, she stated that:

“[B]eing married does at least indi-
cate an initial intention to stay together for 
life. More important, it makes a great legal 
difference to their relationship. Marriage 
brings with it legal rights and obligations be-
tween the couple which unmarried couples 
do not have. There is, for example, the right 
to live in the family home irrespective of who 
is its owner or tenant; the right to financial 
relief and property adjustment should the 
marriage break down; the right to succeed 
to a substantial portion of the estate of a 
spouse who has died intestate; and the right 
to financial provision from the estate if the 
provision made in any will or on intestacy 
is insufficient. (...) If the relationship does 
break down, the parent who is the primary 
carer of the child will be much less financial-
ly secure if the parents are unmarried. And if 
the primary carer is less secure then so will 
the child be.”49

Baroness Hale continued by questioning 
whether there were good reasons why an 
unmarried couple wishing to adopt a child 
should not get married:

“It is (...) appropriate to look with 
deep suspicion at the reasons why a couple 
who wish to adopt are unwilling to marry 
one another. These are not the olden days 
when the husband and wife were one per-
son in law and that person was the hus-
band. A desire to reject legal patriarchy is 
no longer a rational reason to reject mar-
riage. It is not expensive to get married. 
Marriage should not be confused with the 
wedding. The only rational reason to reject 
the legal consequences of marriage is the 
desire to avoid the financial responsibili-
ties towards one another which it imposes 
on both husband and wife. Why should any 
couple who wish to take advantage of the 

law in order to become the legal parents of 
a child be anxious to avoid those responsi-
bilities which could become so important 
to the child’s welfare if things went wrong 
in the future?”50

Her analysis thus far suggested that marital 
status is relevant to the best interests of the 
child. If, in the future, the couple separates, 
the parent who is the primary carer of the 
child would be more financially secure if the 
couple were married than if they were not. 
Because many couples do separate, it would 
therefore be in the best interests of the child 
to place him with a couple, both of whom 
would better be able to provide financially 
for the child were they to separate.

Ultimately, however, Baroness Hale con-
cluded that despite this, there were circum-
stances in which such a justification would 
not apply or would have much less force, for 
example where the couple could not marry 
(due to the conscientious objection to di-
vorce of one or both of the parties), or where 
the unmarried couple have been looking 
after the child for a long time and wish the 
parent-child relationship to be secured. In 
the latter circumstances, the choice was not 
between placing a child with a married or 
an unmarried couple for the first time but 
between the child remaining in that home 
with one legal parent or two. Baroness Hale 
also referred to the fact that the law per-
mitted single people to adopt, even if they 
were in a long-term relationship. Again, the 
choice was between the child having one 
new legal parent or two.

Baroness Hale also contrasted the situa-
tion from the perspective of the couple with 
that of the child. Whilst if the case was only 
viewed from the point of view of the cou-
ple, she stated that her inclination would be 
that any difference in treatment would not 
be disproportionate:
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“[I]f one looks at this from the point 
of view of a child, whose best interests would 
be served by being adopted by this couple 
even if they remain unmarried, then the dif-
ference in treatment does indeed become 
disproportionate. At bottom the issue is 
whether the child should be deprived of the 
opportunity of having two legal parents.”51

This further analysis reduced the relevance 
of the relationship between the marital sta-
tus of the potential adopters and the best in-
terests of the child. Whilst relevant to the ex-
tent that it demonstrated the stability of the 
relationship between the adopting couple, 
an absolute prohibition deprived many po-
tential children available for adoption from 
having two legal parents instead of one and 
the benefits that this would bring.

Despite the decision of the House of Lords, 
and the declaration that Article 14 of the 
1987 Order was unlawful, the Northern Ire-
land Executive made no changes to the Order. 
In 2010/11, the Northern Ireland Human 
Rights Commission brought judicial review 
proceedings in the Northern Ireland courts, 
challenging both Article 14 (which prohib-
ited unmarried couples from adopting) and 
Article 15 (which prohibited individuals in a 
civil partnership from adopting either jointly 
or as individuals).

The Northern Ireland High Court considered 
the application in 2012.52 Mr Justice Treacy, 
hearing the application alone, first examined 
Article 14 of the Order. After summarising 
the decision of the House of Lords in Re P, 
he concluded that the decision “demolished” 
any argument that restricting the eligibility 
of who could adopt to married couples was 
in the best interests of the child, quoting 
from Lord Hoffman:

“The question therefore is whether 
in this case there is a rational basis for having 

any bright line rule. In my opinion, such a rule 
is quite irrational. In fact, it contradicts one 
of the fundamental principles stated in Art 9, 
that the court is obliged to consider whether 
adoption ‘by particular ... persons’ will be in 
the best interest of the child. A bright line 
rule cannot be justified on the basis of the 
needs of administrative convenience or le-
gal certainty, because the law requires the 
interests of each child to be examined on a 
case-by-case basis. Gillen J said that ‘the in-
terests of these two individual applicants 
must be balanced against the interests of the 
community as a whole’. In this formulation 
the interests of the particular child, which A9 
declares to be the most important considera-
tion, have disappeared from sight, sacrificed 
to a vague and distant utilitarian calculation. 
That seems to me to be wrong. If, as may turn 
out to be the case, it would be in the interests 
of the welfare of this child to be adopted by 
this couple, I can see no basis for denying the 
child this advantage in ‘the interests of the 
community as a whole’.”53

Mr Justice Treaty concluded that “Re P has 
shown that the purpose of the 1987 Order is 
hampered by the current eligibility criteria” 
and that “[I]n light of this, it is clear that the 
difference in treatment cannot be justified 
on any grounds”.54

In respect of Article 15, Mr Justice Treacy 
focused not on the different treatment be-
tween same-sex and opposite-sex couples 
to see whether a justification could be 
found, but instead on the fact that the pro-
hibition extended to same-sex couples in a 
civil partnership “despite the fact that the 
commitment evinced by choosing to enter 
a civil partnership ought to be similar to 
marriage in indicating the security of that 
relationship”.55 With no substantive analy-
sis, the judgment briefly states that “[t]his 
is quite irrational and plainly unlawful” be-
fore citing Baroness Hale in Re P where she 
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stated that “it is difficult to see how this 
[total exclusion] could survive challenge 
under Article 14 of the European Conven-
tion, which takes a particularly firm line 
against discrimination on the ground of 
sexual orientation”.56

The decision of the High Court was appealed 
at the Court of Appeal in Northern Ireland 
where it was unanimously upheld.57 The 
Court of Appeal reviewed the relevant au-
thorities, including Re P and X. v Austria and 
quickly concluded that Articles 14 and 15 
discriminated against unmarried couples 
and couples in a civil partnership contrary 
to Articles 8 and 14 of the European Conven-
tion of Human Rights, without providing any 
new analysis of the substantive issues.

3.4 Summary

Despite drawing upon different provisions 
protecting the right to equality in deciding 
the cases, the judgments of the courts in 
these jurisdictions suggest three consist-
ent conclusions: first, the justifications 
put forward for any differential treatment 
are invariably couched within the general 
legitimate aim of protecting the interests 
of the child, albeit using slightly different 
phraseology. The approach of the courts 
appears to be that this is the sole legitimate 
aim under which differential treatment 
may ever be justified. Indeed, Judge Brat-
za in his dissent in Fretté explicitly stated 
that this would be the only legitimate aim. 
Second, the courts will not readily accept 
justifications put forward but will instead 
closely scrutinise them and demand a real 
and significant relationship between the 
relevant characteristic and the interests of 
the child. Third, the courts frequently re-
quired that relationship to be established 
by some kind of scientific, medical or psy-
chological evidence as opposed to public 
opinion or morality.

4. Justifying Differential Treatment

International human rights law makes a 
distinction between direct discrimination 
(defined in the Declaration of Principles on 
Equality as occurring where “for a reason 
related to one or more prohibited grounds 
a person or group of persons is treated less 
favourably than another person or another 
group of persons is, has been, or would be 
treated in a comparable situation; or when 
for a reason related to one or more prohib-
ited grounds a person or group of persons 
is subjected to a detriment”) and indirect 
discrimination (defined by the Declaration 
as occurring “when a provision, criterion 
or practice would put persons having a 
status or a characteristic associated with 
one or more prohibited grounds at a par-
ticular disadvantage compared with other 
persons, unless that provision, criterion or 
practice is objectively justified by a legiti-
mate aim, and the means of achieving that 
aim are appropriate and necessary”).58 In 
the context of the adoption process, direct 
discrimination is most evident where per-
sons with a particular characteristic are 
excluded entirely from eligibility to adopt, 
and indirect discrimination most evident 
where a general consideration which ap-
plies to all persons (for example, taking 
due regard of their race, religion, etc.) may 
impact disproportionately upon persons 
with a certain characteristic if the pro-
portions of children up for adoption with 
a particular relevant characteristic differ 
from the proportions of potential adopters 
with that characteristic. For example, if, in 
a largely homogenous society, the vast ma-
jority of children eligible for adoption are 
of a particular race, and the relevant law 
governing adoption requires adoptive par-
ents to be of the same race as the child that 
they seek to adopt, then racial minorities 
would be directly discriminated against 
given that they would only be eligible to 
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adopt a minority of potential adoptees, as 
opposed to those of the majority race.

Some have argued that the test of justifica-
tion should differ depending on whether the 
discrimination was direct or indirect, with a 
stricter test for direct discrimination;59 how-
ever others, such as the Committee on Eco-
nomic, Social and Cultural Rights (CESCR)
has accepted that there should be a single 
test which it lays out as follows:

“Differential treatment based on 
prohibited grounds will be viewed as dis-
criminatory unless the justification for dif-
ferentiation is reasonable and objective. This 
will include an assessment as to whether the 
aim and effects of the measures or omissions 
are legitimate, compatible with the nature of 
the Covenant rights and solely for the pur-
pose of promoting the general welfare in a 
democratic society. In addition, there must 
be a clear and reasonable relationship of 
proportionality between the aim sought to 
be realized and the measures or omissions 
and their effects.”60

In essence, the Committee establishes a two-
stage test: the justification for the differential 
treatment must be reasonable and objective, 
and there must be a relationship of propor-
tionality between the differential treatment 
and that legitimate aim. As the interpreta-
tion of the right to equality used in this ar-
ticle uses as sources both the Declaration of 
Principles on Equality and Articles 2(1) of 
the ICCPR and 2(2) of the ICESCR, it is ap-
propriate to use the source containing the 
broader exceptions as that differential treat-
ment which is prohibited using the broader 
exceptions will always be prohibited by that 
using the narrower exceptions; the same is 
not true of the reverse. Although the test for 
justification is largely similar in respect of in-
direct discrimination, by using the same test 
also for direct discrimination (as opposed to 

the stricter test contained within the Dec-
laration), the permissible exceptions con-
tained within the interpretation provided by 
General Comment No. 20 of the CESCR can be 
considered as broader. This article therefore 
uses the single, two-stage test laid out by the 
Committee in General Comment No. 20 in an-
alysing whether differential treatment which 
would otherwise amount to discrimination 
(whether direct or indirect) may be justified.

4.1 Adoption Regimes which Discrimi-
nate Based on Particular Characteristics

Adoption regimes may treat persons with 
a particular characteristic differently ei-
ther directly or indirectly. This section 
of the article examines differential treat-
ment on four characteristics (or sets of 
related characteristics):

•	 Age: where a state imposes a minimum 
or maximum age for eligibility to adopt, 
thereby directly discriminating against per-
sons underneath or above that age in exclud-
ing them from the adoption process;

•	 Race, Colour, Ethnicity, Descent, Lan-
guage, Religion or Belief, National or Social 
Origin, and Nationality: where a state per-
mits or requires these characteristics to be 
taken into consideration during the adoption 
process, potentially discriminating against 
persons with a particular characteristic; it 
can also amount to direct discrimination if, 
for example, a state allows adopters to reject 
a child because of the child’s race or ethnic-
ity, in which case the child would be directly 
discriminated against;

•	 Disability, Health Status, or Genetic or 
Other Predisposition toward Illness: where a 
state either excludes persons with a particu-
lar disability, health status, or genetic or oth-
er predisposition toward illness, or permits 
or requires that characteristic to be taken 
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into consideration during the adoption pro-
cess; and

•	 Sexual Orientation: where a state either 
excludes persons with a particular sexual 
orientation from eligibility to adopt or per-
mits or requires their sexual orientation  to 
be taken into consideration during the adop-
tion process.

4.2  Legitimate Aims: Objective and Reasonable

The starting point under international hu-
man rights law, when determining whether 
differential treatment of a certain group of 
persons in the adoption process is a legiti-
mate aim, is whether that restriction is in the 
“best interests of the child”. This is, after all, 
the paramount consideration in the adop-
tion process. However, although the term is 
frequently used in treaties and in case-law, 
there is no standard definition of what the 
“best interests of the child” are. It is easy to 
see how different elements of what those 
“best interests” are could conflict with one 
another, most poignantly when attempts to 
ensure that what are considered to be the 
“best interests of the child” are met create 
delay in placing the child in an adoptive fam-
ily. Is it, for example, in the best interests of 
the child to place them in an adoptive fam-
ily as quickly as possible, or is it in their best 
interests to wait until an adoptive family 
becomes available which would provide the 
most suitable match and which most meets 
the needs of that particular child? Inevitably 
a balance has to be drawn: a child cannot be 
kept in care indefinitely until a family con-
stituting a “perfect match” is available. Nor 
should a child be given to the first adoptive 
family available, regardless of suitability, for 
the sole reason of ensuring the process is as 
quick as possible.

A person’s characteristic will only ever be 
relevant to the adoption process where that 

characteristic impacts upon the best inter-
ests of the child. International human rights 
law appears to divide these characteristics 
into three categories:

(i) those which have such an impact on the 
ability of those possessing them to raise and 
care for a child that it would never be in the 
best interests of the child to allow such per-
sons to adopt children;

(ii) those which have no impact (or a mini-
mal impact) on the best interests of the child, 
the possession of which is therefore irrelevant 
for the purposes of the adoption process;

(iii) those which do have an impact upon 
the best interests of the child but are only a 
factor to take into consideration during the 
adoption process rather than amounting to a 
justified exclusion of all persons possessing 
them from the adoption process.

Analyses of whether a characteristic impacts 
upon the best interests of a child appear to 
require scientific, medical, psychological or 
other evidence on child-raising as opposed 
to considerations of “morality” or “public 
opinion”, the latter arguments being rejected 
relatively easily by the courts.

It will be rare for a characteristic to fall with-
in category (i) such that possession of that 
characteristic has such an impact upon the 
person’s ability to raise and care for a child 
that it will never be in their best interests 
for them to be adopted by a person possess-
ing that characteristic. However, that is not 
to say that such characteristics do not exist. 
The clearest and least controversial example 
is age: a minimum age for potential adoptive 
parents is not only justified, but arguably 
mandated by international human rights law, 
so long as that minimum age is consistent 
with scientific and medical understanding as 
to when a person develops sufficient mental 
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and emotional maturity to raise and care for 
a child. A second example would be persons 
who suffer from a mental or physical dis-
ability such that they would not be capable 
of raising a child, e.g. persons with Down’s 
syndrome or who are deaf-mute, or persons 
whose circumstances or condition are such 
that the child would be put at risk, e.g. in-
dividuals with a criminal record involving 
harm to children, those who are homeless, or 
persons with addictions to alcohol or drugs.

A significant number of characteristics will 
fall within category (ii), those characteristics 
which have no impact whatsoever upon the 
person’s ability to raise a child. Despite argu-
ments put forward by national and regional 
governments in cases involving the sexual 
orientation of the potential parent, that 
would appear to be one example of a char-
acteristic where worldwide scientific, medi-
cal and psychological opinion has reached a 
consensus that it is irrelevant in respect to 
the ability of that person to care for and raise 
a child. A second example may be those dis-
abilities which are of such a nature that they 
do not impact upon the ability to child-raise 
in any meaningful way such as being colour-
blind or having a slight physical impairment.

Many characteristics, however, will fall with-
in category (iii), those characteristics which 
should not prevent a person possessing them 
from adopting, but which can legitimately be 
taken into account during the adoption pro-
cess, and so may have some impact (albeit 
indirectly) on the person’s ability to raise 
children. International human rights law is 
explicit with regards to some of these charac-
teristics: ethnicity, religion and language are 
all given as examples in Article 20(3) of CRC 
as characteristics of the child (and, by im-
plication, the prospective adoptive parents) 
which should be given due regard during the 
adoption process. However, even for those 
characteristics which are explicit in interna-

tional human rights law, there must still be 
a scientific, medical and psychological con-
sensus (or a not insignificant opinion held by 
some within the scientific, medical and psy-
chological community) that that characteris-
tic does impact upon the best interests of the 
child, or they will fall into category (ii). Were 
a consensus to be reached that, for example, 
the race of the child and the adoptive parents 
had no impact whatsoever on the child’s up-
bringing and welfare, then this may well be 
considered an irrelevant characteristic, and 
one which should be given no (or minimal) 
weight during the adoption process.
 
This article does not attempt to classify 
each and every characteristic into one of the 
above categories. Instead, it suggests that 
the decision-making body must ask itself 
three questions:

(1) Does scientific, medical, psychological 
or other evidence suggest that the character-
istic impacts upon the best interests of the 
child? If the answer is no, then the character-
istic falls into category (ii) and the classifica-
tion is not justified.

(2) If the answer to question (1) is yes, 
does that characteristic have such an impact 
upon the person’s ability to raise and care for 
a child such that it will never be in their best 
interests for them to be adopted by persons 
with them? If the answer is yes, the charac-
teristic falls into category (i) and the classifi-
cation is justified.

(3) If the answer to question (2) is no, the 
characteristic falls into category (iii) and 
the decision-making body must balance the 
competing interests (usually the interest in 
placing the child into adoptive care as quick-
ly as possible with the interest in ensuring 
the child is matched with an adoptive family 
that best meets its particular needs) to de-
termine where the best interests of the child 
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lay. This balancing exercise is likely to vary 
within each state’s particular adoption sys-
tem and, even on a case-by-case basis.

4.2.1 Age

States are not only justified in prohibiting chil-
dren from certain activities, but are required 
under international human rights law to en-
sure the wellbeing of children, and therefore 
to prevent them from entering into activities 
which – due to their physical or emotional im-
maturity – would be inappropriate for them. 
As such, restrictions on the ability of young 
persons to marry, vote, purchase alcohol or 
tobacco, etc., are all justified under interna-
tional human rights law. Similarly, it is axi-
omatic that children – due to their emotional 
immaturity – are unsuitable as parents, and 
that it would breach the rights of the adopted 
child to be placed with parents incapable of ef-
fectively looking after his or her needs. States 
would therefore be justified – perhaps even 
required – in setting a minimum age before 
which a person or persons can adopt a child in 
order to ensure that the child’s best interests 
are met. Such is a requirement under Article 
9 of the European Convention on the Adop-
tion of Children, for example, which requires 
that there be a minimum age “being neither 
less than 18 nor more than 30 years” and that 
“there shall be an appropriate age difference 
between the adopter and the child, having re-
gard to the best interests of the child, prefer-
ably a difference of at least 16 years”. Both the 
United Kingdom and Ireland have a minimum 
age of 21 for potential adopters.61

It is more controversial whether a maximum 
age could ever be prescribed. Sara Mills has 
argued that discrimination on grounds of 
age by way of excluding older persons from 
adopting children is not justifiable.62 She 
refers to age-related arguments frequently 
made by courts when reaching decisions de-
nying a petition to adopt:

•	 the relationship between an adoptive 
parent's advanced age and the likelihood 
that the child will suffer the loss of the par-
ent during a period of the child's growth;

•	 the problem that age can be a factor af-
fecting the ability of the adoptive parent to 
supply the material needs of the child;

•	 the problem that a child might be under 
a psychological burden in having an adoptive 
parent old enough to be a grandparent;

•	 the circumstance that as people grow 
old they tend to become more fixed and in-
flexible in their mental attitudes;

•	 the consideration that advanced age 
limits the ability of the adoptive parent to 
participate in various social and school ac-
tivities with the child; and

•	 the problem that an older adoptive 
parent may find it more difficult to mus-
ter the physical effort required to control a 
young child.63

Whilst an individual’s age is likely to im-
pact upon some of these circumstances, 
such as the ability to control a child physi-
cally, or participate in certain social ac-
tivities with the child, it will not always 
be decisive. There are older persons who 
are fit and active and younger persons who 
are not physically strong or active. In these 
circumstances, their age would fall into 
category (iii) and be a relevant considera-
tion to take into account on a case-by-case 
basis. Although it may be more difficult to 
challenge the particular problem as one 
gets older, age alone should not be an ab-
solute bar, as it is not inextricably linked to 
the particular problem or circumstance.

For some of these problems and circum-
stances, however, particularly the risk of the 
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adoptive parent dying, the link between age 
and the circumstance is so strong as to be 
almost intrinsically linked. Although a per-
son’s life expectancy cannot be predicted 
with absolute certainty, for those who are 
particularly advanced in years, the likeli-
hood of death within a specified period of 
time will be very high. This will certainly im-
pact upon the best interests of the child and, 
in those circumstances, their age would fall 
into category (i) and the classification may 
well be justified.

4.2.2 Race, Colour, Ethnicity, Descent, Lan-
guage, Religion or Belief, National or So-
cial Origin, and Nationality

The characteristics on this wide-ranging list 
are linked by virtue of Article 20(3) of the 
CRC which governs the potential methods by 
which states can ensure the “special protec-
tion and assistance” of a child who is “tempo-
rarily or permanently deprived of his or her 
family environment, or in whose own best 
interests cannot be allowed to remain in that 
environment”. Article 20(3) requires states, 
when considering solutions, to pay due re-
gard to “the desirability of continuity in a 
child's upbringing and to the child's ethnic, 
religious, cultural and linguistic background”. 
This requirement is reflected in Article 10(2)
(f) of the European Convention on the Adop-
tion of Children which requires enquiries to 
be made into the adopter, the child and his or 
her family, which include enquiries into “the 
ethnic, religious and cultural background of 
the adopter and of the child.” 

The inclusion of these characteristics in in-
ternational human rights treaties has not 
eliminated their controversy. Recent debate 
in the United Kingdom on adoption law 
has centred on the perceived conflict be-
tween ensuring the continuity of children’s 
upbringing in terms of ethnicity, religion, 
culture and language, and the desire to get 

children in care into adoptive families as 
quickly as possible.64 Reflecting Article 20(3) 
of the CRC, section 1(5) of the Adoption and 
Children Act 2002, which reformed the law 
on adoption in England and Wales, requires 
adoption agencies to “give due consideration 
to the child’s religious persuasion, racial ori-
gin and cultural and linguistic background” 
when placing the child for adoption. The 
government announced in 2012 that it in-
tended to remove this requirement “because 
of the concern that the express provision has 
caused local authorities to have undue re-
gard to that factor”.65 A report by the House of 
Lords Select Committee on Adoption Legisla-
tion, however, found “the evidence we have 
received does not suggest that this is such a 
significant problem”66 and rejected the need 
for legislative change.

Nowhere has it been suggested that it would 
ever be in a child’s best interests for certain 
groups of potential adopters to be excluded 
from the adoption process because of their 
particular race, colour, ethnicity, descent, 
language, religion or belief, national or so-
cial origin or nationality. Indeed, nowhere 
has it been seriously argued that any par-
ticular group of people is unable to raise a 
child so as properly to meet its needs be-
cause of one of these characteristics. Such 
a conclusion could clearly breach the right 
to equality. However, international human 
rights law does require such characteristics 
to be given “due regard” and the argument 
has therefore focused on to what extent 
such characteristics should be taken into 
consideration when matching children to 
potential adoptive parents when other com-
peting considerations, particularly the ef-
fects of delay and the benefit of children be-
ing raised within an adoptive family rather 
than in state care. This article does not pro-
pose to go into the arguments put forward 
as to what extent it is necessary or desirable 
for a child to be adopted into a family which 
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shares its ethnic, religious, cultural or lin-
guistic background. However, it is clear that 
international human rights law justifies the 
taking into consideration of such character-
istics during the adoption process. 

In practice, this might result in a dispropor-
tionate impact upon potential adopters of 
a certain ethnicity, culture, religion or lan-
guage as the proportion of potential adoptive 
children sharing such characteristics may 
not reflect the proportion of potential adop-
tive parents with them, and this could be 
considered indirect discrimination. Howev-
er, it is submitted that such indirect discrimi-
nation would be objectively justified by the 
legitimate aim of ensuring compliance with 
other strands of international human rights 
law and the right of the child to have his or 
her ethnicity, culture, religion or language 
given due regard in the adoption process.

4.2.3 Disability, Health Status, Genetic or 
Other Predisposition toward Illness

Similar to the arguments relating to age, a 
person’s disability, health status, or genetic 
or other predisposition toward illness may 
well impact upon their ability to meet the 
physical, mental and emotional demands of 
raising a child or their likely lifespan. Where 
the disability, health status, or genetic or oth-
er predisposition toward illness does impact 
upon either of those two factors, a state may 
well be justified in preventing the individual 
from adopting a child. This is acknowledged 
by Article 9(2)(a) of the European Conven-
tion on the Adoption of Children which re-
quires enquiries to be made prior to adop-
tion of the “personality, health and social en-
vironment of the adopter, particulars of his 
or her home and household and his or her 
ability to bring up the child”. 

Where the disability or other character-
istic was irrelevant or only minimally af-

fected their ability to raise a child – such as 
colour-blindness, minimal physical impair-
ment or food allergy – and, as such, does 
not affect either of the two factors, then 
it would certainly be unjustified if they 
were discriminated against in the adoption 
process, and the characteristic would fall 
into category (ii). Individuals whose dis-
ability, health status, or genetic or other 
predisposition toward illness is such that 
it does impact upon their physical, men-
tal or emotional ability to care for a child 
properly would fall into category (iii) and 
an assessment made of the interest in plac-
ing the child into adoptive care as quickly 
as possible with the interest in ensur-
ing the child is matched with an adoptive 
family that best meets its needs. Certain 
disabilities or conditions such as Down 
syndrome or Münchausen syndrome may 
mean that, in practice, almost no-one who 
possesses them would be able to care for a 
child properly and it would never be in the 
best interests of a child to be adopted by 
a person who possesses them as opposed 
to a person who does not, even if it would 
mean a delay in the adoption process. In 
such situations, the different treatment 
may be virtually indistinguishable from di-
rect discrimination; however, as described 
below at section 4.3.1, decisions should be 
made on a case-by-case basis rather than 
through a blanket prohibition on persons 
with particular disabilities or conditions 
from being able to adopt. 

4.2.4 Sexual Orientation

One of the arguments put forward by the 
government of France in Fretté v France was 
that there were:

“[D]oubts that prevailed, in view of 
what was currently known about the subject, 
about the development of a child brought up 
by a homosexual and deprived of a dual ma-
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ternal and paternal role model. There was no 
consensus about the potential impact of be-
ing adopted by an adult who openly affirmed 
his homosexuality on a child's psychological 
development and, more generally, his or her 
future life, and the question divided both ex-
perts on childhood and democratic societies 
as a whole.”67

That argument would now seem to be out 
of step with current thinking by experts in 
child-raising. The North American Council 
on Adoptable Children has stated that “all 
prospective foster and adoptive parents, 
regardless of sexual orientation, should be 
given fair and equal consideration” and that 
it “opposes rules and legislation that restrict 
the consideration of current or prospective 
foster and adoptive parents based on their 
sexual orientation.”68 A literature review pro-
duced by the Australian Psychological Soci-
ety concluded that:

“[T]he main reason given (by law 
makers) for not allowing people to marry the 
person of their choice if that person is of the 
same gender has been the inaccurate asser-
tion that this is in the best interest of chil-
dren, and that children ‘need’ or ‘do better’ 
in a family with one parent of each gender. 
As the reviews, statements, and recommen-
dations written by these bodies indicate, 
this assertion is not supported by the family 
studies research, and in fact, the promotion 
of this notion, and the laws and public poli-
cies that embody it, are clearly counter to the 
well-being of children.”69

Using the test established in international 
human rights law, it is clear that the sexual 
orientation of the potential adoptee has no 
impact upon the best interests of the child. 
The characteristic therefore falls into cate-
gory (ii) and differential treatment based on 
sexual orientation cannot be justified.

4.3 Proportionality Assessment

4.3.1 Proportionality under Direct Dis-
crimination

The above analysis suggests that there is at 
least one characteristic upon which persons 
who share them can be prevented from being 
able to adopt a child: age. Where the person 
is under a certain age (or, potentially, over 
a certain age) that fact alone will mean that 
they are entirely unable to meet the best in-
terests of a child and a total exclusion of such 
persons may be justified under international 
human rights law, for example, persons un-
der the age of eighteen. Here, proportional-
ity plays a very limited role. The exclusion 
is absolute. Where the characteristic is such 
that any person who shares it, rather than a 
majority, is unable to raise a child, then an 
absolute exclusion will be proportionate as it 
is the only option available in the adoption 
process to ensure the best interests of the 
child are met.

Other characteristics – disability, health sta-
tus, and genetic or other predisposition to-
ward illness raise similar issues to consid-
erations based on age. A person’s particular 
disability, health status or genetic or other 
predisposition toward illness may – in the 
same way as a person’s age – mean that they 
do not possess the necessary physical, mental 
or emotional ability to care for a child prop-
erly. However, whereas a blanket prohibition 
on all persons under a certain age may be jus-
tified under international human rights law, a 
blanket prohibition on persons possessing a 
particular disability, health status or genetic 
or other predisposition toward illness is less 
likely to be so justified. The Convention on 
the Rights of Persons with Disabilities uses 
the “social model” of disability which, instead 
of focusing on the particular impairment of 
the individual as the cause of their limita-
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tions, looks at the relationship between the 
individual and the way society is organised 
and considers the disadvantage suffered by 
the individual to be a consequence of the so-
ciety’s failure to take account of the impair-
ments possessed by the individual rather 
than of the impairments themselves.

Consequently, any different treatment in the 
adoption process which is based on disabil-
ity, health status, or genetic or other predis-
position toward illness should not attach 
itself automatically to any particular dis-
ability or condition but can only be justified 
where the consequence of the individual’s 
disability or condition is such that they do 
not possess the necessary physical, mental 
or emotional ability to care for a child prop-
erly. Whether or not this is the case for a 
particular individual should be made on a 
case-by-case basis. 

Such a consideration is likely to discrimi-
nate indirectly against persons with dis-
abilities of a particular nature. For example, 
there are certain disabilities and conditions 
which impact upon the person’s physical, 
mental or emotional ability to care for a 
child such that it will be in the child’s best 
interests for them to be placed, if possible, 
with an adoptive parent who does not pos-
sess that particular disability or condition. 
It may be almost impossible for individuals 
with certain intellectual disabilities (such 
as Down syndrome) to be able to meet the 
needs of raising a child, and there will be 
cases where it would violate the rights of 
the child to be placed with individuals due 
to their particular disability or conditions 
(such as individuals who have Münchausen 
syndrome). In such circumstances, the dif-
ferent treatment may be virtually indistin-
guishable from direct discrimination. How-
ever, such a decision should be made on a 
case-by-case basis.

4.3.2 Proportionality under Indirect 
Discrimination

The situation is more complex where any 
potential discrimination is indirect, i.e. that 
the characteristic is given due regard during 
the adoption process rather than excluding 
persons who share it from the process in its 
entirety. In such circumstances, processes 
which take into consideration those char-
acteristics will be proportionate so long as 
(a) the process does not exclude them (ei-
ther formally or in practice) from eligibility 
to adopt, and (b) the characteristic is given 
only as much weight as is necessary based 
upon the impact it would have upon the 
child’s best interests. The impact should be 
determined based on medical, scientific or 
psychological evidence. As noted above, it is 
possible that such considerations could also 
amount to direct discrimination if, for exam-
ple, in a largely homogenous society, the vast 
majority of children eligible for adoption are 
of a particular race, and the relevant law gov-
erning adoption requires adoptive parents 
to be of the same race as the child that they 
seek to adopt. In these circumstances, racial 
minorities would be directly discriminated 
against given that they would only be eligible 
to adopt a minority of potential adoptees, as 
opposed to those of the majority race.

In the case of disability, for example, there is 
a broad spectrum of disabilities ranging from 
those which have a minimal impact upon the 
ability of the person to best meet the needs 
of the child (for example, a minor speech 
impediment or colour-blindness) to those 
which have a much more substantial impact 
(such as a significant physical impairment). 
The weight given to that characteristic must 
be proportionate to the impact it has upon 
the person’s ability to meet the best interests 
of the child. This will vary on a case-by-case 
basis and it will be up to the court, based on 



The Equal Rights Review, Vol. Twelve (2014)

46

the evidence, to determine whether undue 
weight was given to that particular charac-
teristic in order to determine whether the 
impact on that person’s eligibility to adopt 
can be justified.

5. Conclusion

Where the interests of more than one per-
son or group of people are taken into con-
sideration, there will frequently need to be 
a balancing act. In the case of the right to re-
spect for family life in the adoption process, 
the competing rights are those of the child 
and those of the potential adopter. Interna-
tional human rights law is explicit in stating 
what those rights are: the child’s best inter-
ests must be the paramount consideration 
and, simultaneously, the potential adopter 
has a right to equality and not to be discrim-
inated against during the adoption process. 
The requirement that the best interests of 
the child be the “paramount consideration” 
during the adoption process has resulted in 
courts treating the child’s best interests as 
the only legitimate aim where there is dif-
ferential treatment. Courts have repeatedly, 
and with strict scrutiny, examined the argu-
ments put forward as to why the character-
istic upon which the differential treatment 
is based has an impact upon the child’s best 

interests. They have required scientific, 
medical, psychological or other evidence 
of some sort to establish a real and signifi-
cant link between the characteristic and 
the child’s best interests, and have rejected 
arguments that morality or public opinion 
provides sufficient evidence. If a sufficiently 
significant link can be established, and dif-
ferential treatment per se is reasonable and 
objective, the second stage will be to estab-
lish whether or not the particular differen-
tial treatment is proportionate. This will 
involve an analysis of the level of impact 
the particular characteristic has upon the 
person’s ability to meet the best interests 
of the child. Only when the level of weight 
given to the characteristic corresponds to 
the impact that characteristic has on the 
potential adopter’s ability to meet the best 
interests of the child should it be consid-
ered proportionate. Where, and only where, 
the characteristic means that the person is 
entirely unable to meet the best interests of 
the child, direct discrimination in the form 
of total exclusion from eligibility to adopt 
will be justified. Where the characteristic 
does not render that person entirely unable 
to meet the best interests of the child, then 
a total exclusion will not be proportionate 
and only an appropriate weight may be at-
tached to the characteristic.
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“As part of the ILO’s future 
reflections, the Organisation 
should examine how the equality 
conventions could better support 
transformative equality.”
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Litigation Strategies of Using Equality and 
Non-Discrimination Claims to Advance 
Economic and Social Rights 

The Equal Rights Trust

In the last three years, ERT has worked 
on a study which is forthcoming later this 
year, entitled Economic and Social Rights 
in the Courtroom: A Litigator’s Guide to 
Using Equality and Non-Discrimination 
Strategies to Advance Economic and So-
cial Rights. Legal research, guided by an 
advisory committee of senior equality 
and socio-economic rights experts, was in-
tertwined with broad consultations with 
practitioners and academics from many 
countries. We are publishing here the Ex-
ecutive Summary of the study.

This is a study about achieving equal enjoy-
ment of economic and social rights (ESRs) 
for all. The study acknowledges that there 
is still some way to go before ESRs are fully 
realised and seeks to help move towards this 
goal, using an approach based on equality 
and non-discrimination. It identifies concep-
tual and practical links between the right to 
equality and ESRs, noting the mutually re-
inforcing nature of these rights. The study 
proposes that this link should be explored 
further when developing strategies for ad-
vancing ESRs. Specifically, it proposes that 
the right to equality (and the right to non-
discrimination subsumed in it) should be 
employed to advance ESRs, in conjunction 
with ESRs where they are available in law 
and as an alternative where they are not.  

The study finds that there are many strate-
gies that NGOs, lawyers and activists may 
employ in seeking to advance ESRs. It focus-
es on a strategy which has, to date, received 
scant focus: how legal responses to inequal-
ity and discrimination can be used in litiga-
tion to advance the realisation of ESRs. In so 
doing, the study serves as a guide for litiga-
tors seeking to pursue such a strategy.  

In conducting its research for this study, The 
Equal Rights Trust (ERT) has focussed on 
cases relating to the rights to: social securi-
ty; an adequate standard of living, including 
adequate food, clothing, water and housing; 
the highest attainable standard of physical 
and mental health; and education. ERT has 
reviewed case law from international and 
regional jurisdictions as well as the national 
jurisdictions of Australia, Canada, Colombia, 
Germany, India, Ireland, United Kingdom 
and United States of America, where equal-
ity claims and arguments have been pursued. 
The study takes lessons from this case law 
and also identifies aspects of equality and 
non-discrimination law which have yet to be 
employed to advance ESRs before the courts.

The study comprises three parts. Part I in-
troduces the rights framework upon which 
the study is predicated. Part II identifies the 
conceptual and practical reasons why equali-
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ty and non-discrimination arguments should 
be employed when challenging violations of 
ESRs. The bulk of the study appears at Part 
III which is presented in the form of a guide 
to litigators seeking to raise equality argu-
ments in relation to ESRs. It sets out an eight 
step process of consideration, proposed as a 
tool to facilitate the work of litigators seek-
ing to employ such a strategy when deciding 
whether to bring a claim and which claim to 
bring. The study is accompanied by a series 
of appendices which provide litigators with 
some key reference documents, including a 
case compendium of useful cases in which 
equality or non-discrimination strategies 
have been employed in cases related to ESRs.

Part I: The Rights Framework

Socio-economic rights and the right to equal-
ity and non-discrimination are enshrined in 
international human rights law. 

The key source of ESRs in international hu-
man rights law is the International Covenant 
on Economic, Social and Cultural Rights 
1966 (ICESCR) which recognises in its pre-
amble that: 

“The ideal of free human beings en-
joying freedom from fear and want can only 
be achieved if conditions are created where-
by everyone may enjoy his economic, social 
and cultural rights, as well as his civil and 
political rights.” 

ICESCR protects everyone’s rights to, inter 
alia: social security (Article 9); an adequate 
standard of living – including food, clothing 
and housing (Article 11(1)); the highest at-
tainable standard of physical and mental 
health (Article 12); and education (Article 
13). The Covenant is the starting point for 
the study’s categorisation of cases as ESR-
related. However, the study takes a broad ap-

proach to the interpretation of the relevant 
ESRs in order to encompass the most pro-
gressive thinking on their content. For exam-
ple, its understanding of the right to health 
incorporates more recent discourses in rela-
tion to the social determinants of health. 

The fundamental rights to equality and 
non-discrimination are at the heart of hu-
man rights law and are enshrined in all 
major international and regional human 
rights treaties. Article 1 of the Universal 
Declaration of Human Rights provides that 
“[a]ll human beings are born free and equal 
in dignity and rights”. The study makes ref-
erence to key equality and non-discrimina-
tion provisions in international and region-
al laws including ICESCR, the International 
Covenant on Civil and Political Rights (IC-
CPR), the International Convention on the 
Elimination of All Forms of Racial Discrim-
ination (ICERD), the Convention on the 
Elimination of all forms of Discrimination 
Against Women (CEDAW) and the Conven-
tion on the Rights of Persons with Disabili-
ties (CRPD), the European Convention for 
the Protection of Human Rights and Fun-
damental Freedoms (ECHR), the American 
Convention on Human Rights (ACHR) and 
the African Charter on Human and People’s 
Rights (ACHPR), amongst others. 

Noting that not all provisions for the rights 
to equality and to non-discrimination are 
identical, and that litigators need to be 
aware of the particularities of their jurisdic-
tion, ERT applies the definitions of equality 
and non-discrimination set out in the Dec-
laration of Principles on Equality as the ba-
sis for its analysis. This is because the Dec-
laration represents a global consensus on 
the meaning of equality and non-discrimi-
nation. However, variations in interpreta-
tions across jurisdictions are acknowledged 
throughout the study.
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Part II: Why Raise Equality Arguments to 
Challenge Socio-Economic Rights Viola-
tions?

This study does not advocate that equality 
and non-discrimination claims are the only 
or the best claims that should be made in re-
lation to ESRs. On the contrary, litigators can 
and should be seeking the realisation of ESRs 
in their own “right”, as it were. However, 
there are clear conceptual and practical rea-
sons why equality arguments should some-
times be used either in conjunction with ESR 
claims – where they are possible – or as an 
alternative route where they are not. 

• Many jurisdictions will provide a consti-
tutional right to equality and/or non-dis-
crimination but no constitutional ESRs. In 
such cases there may be no alternative but 
to use the constitutional right to equality or 
non-discrimination – either in conjunction 
with any national legislation which provides 
for certain elements of ESRs or on its own.

• Some jurisdictions benefit from detailed 
and progressive equality provisions in ordi-
nary legislation which can provide avenues 
for claims which may further ESRs. Such 
legislation commonly prohibits, for exam-
ple, discrimination in access to employment, 
in the provision of public services such as 
health and education, and in the exercise of 
public functions, such as taxation and the 
provision of social security. It may also pro-
vide clear causes of action against non-state 
actors and contain useful enforcement mech-
anisms.

• The conceptual link between equality and 
ESRs is clear. It is an accepted principle of in-
ternational law that human rights are inter-
dependent, interconnected and indivisible. 
The Committee on Economic Social and Cul-
tural Rights (CESCR) has noted that equality 

and non-discrimination are “essential” for 
the realisation of ESRs. Many of the ESR is-
sues most often tackled by activists are also 
problems of discrimination against histori-
cally disadvantaged groups. Poverty may be 
both a cause and a consequence of discrimi-
nation. And groups which are particularly 
vulnerable to status-based discrimination 
such as women, ethnic minorities, non-na-
tionals and people with disabilities are over-
represented among the poor. 

• The right to equality may have what can 
be described as a “ratchet effect” upon ESRs. 
Once the state has made ESR-related provi-
sions for some, the right to equality may be 
used to argue that it must do so for others. 
This is the case even where the state is pro-
viding a higher standard of provision than it 
would be required to at the time under its 
ESR obligations.

• In many jurisdictions, the traditional hu-
man rights discourse – whereby civil and po-
litical rights impose negative duties and are 
justiciable and socio-economic rights impose 
positive duties and are mere aspirations – is 
still central to the interpretation of rights by 
courts. This has an impact at the substantive 
and remedial stages of the claim. Firstly, an ESR 
claim which is demanding that state resources 
be dedicated to positive steps to achieve the 
right may be more likely to succeed if accom-
panied by a claim for non-discrimination. The 
state's obligation to refrain from discriminat-
ing against historically disadvantaged groups 
is widely recognised and taken very seriously 
by the courts. It is a powerful argument to al-
lege that a state’s failure to expend its resourc-
es constitutes a state failure to refrain from 
unlawfully discriminating against a particular 
group. Secondly, at the remedial stage, courts 
are more willing to make orders requiring the 
expenditure of state resources to redress in-
equality than to further ESRs per se.
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• The rights are mutually reinforcing. The 
rights to equality and non-discrimination cre-
ate immediate obligations on the state where-
as ESRs are generally drafted so as to give rise 
to a right to the progressive realisation of each 
right, within the limits of available resources. 
Once a certain level of enjoyment of an ESR 
has been achieved for some, the state has a 
duty under its ESR obligations of non-regres-
sion, meaning that it cannot later reduce the 
level of enjoyment of the right. At the same 
time its obligation not to discriminate in its 
provision of social services can be used to ar-
gue that the state should “level-up” the social 
services enjoyment of the less advantaged to 
that achieved by others.

• Some jurisdictions adopt the opinion of 
CESCR that the substantive content of ESRs 
is restricted to “a minimum core obligation 
to ensure the satisfaction of, at the very 
least, minimum essential levels of each of the 
rights” (CESCR, General Comment No. 3). By 
contrast, the right to equality allows a claim-
ant suffering from deprivation to claim not 
only a minimum essential level of economic 
and social provision, but to demand the same 
treatment as those within the state’s jurisdic-
tion who enjoy the highest standard of ESRs. 

Part III: A Guide to Raising Equality Ar-
guments in Relation to Socio-Economic 
Rights 
 
The study recognises the burden on litiga-
tors of cases relating to ESRs given that the 
resulting jurisprudence may have signifi-
cant implications for resource distribution 
by the state. It seeks to ease the burden on 
litigators working in jurisdictions around the 
world. Recognising that individual litigators 
are working in a variety of contexts, Part III 
is not a litigation strategy, but rather a guide 
for litigators developing their own contextu-
alised strategies. 
  

Part III takes the following step-by-step ap-
proach to developing litigation: 

Step 1: Available Forum
Step 2: Appropriateness Assessment
Step 3: Goal Setting
Step 4: Claimants 
Step 5: Claims 
Step 6: Respondents 
Step 7: Remedies 
Step 8: Proof/Evidence

Step 1 is to consider whether there is an 
available forum for bringing a claim of equal-
ity and/or non-discrimination in relation to 
an ESR. Litigators must determine whether 
a forum is available both legally (in terms of 
the claimant’s standing and the causes of ac-
tion available under the applicable laws) and 
practically (in terms, for example, of wheth-
er it attracts prohibitive costs, is too time 
consuming, has no efficacy in terms of en-
forcement, etc.). Litigators must also weigh 
the pros and cons of forums to help choose 
when there is more than one available op-
tion. The international and regional forums 
which may be available for bringing equality 
or non-discrimination claims in relation to 
ESRs are identified in the study, and litiga-
tors may wish to consider the benefits and 
weaknesses of each mechanism as discussed. 
In terms of national forums, there are many 
variations in the types of laws which may ap-
ply, from states which provide full constitu-
tional protection to the rights to equality and 
ESRs, to states which have no constitutional 
protection for the rights but may have some 
relevant piece of national legislation (e.g. and 
Education Act). The particularities of the rel-
evant jurisdiction will impact on the litiga-
tor’s decision.

At Step 2 litigators ought to consider 
whether it is appropriate to pursue litiga-
tion in the given instance. Litigation will 
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not always be the most appropriate or ef-
fective course of action. Litigators will need 
to consider the interaction between litiga-
tion and other social and political strate-
gies of addressing the matter. Strategic 
litigation may be a good organising point, 
bringing together actors on the ground, 
and prompting dialogue with states or oth-
er respondents. Will the litigation empow-
er the disadvantaged groups? Democratic 
participation is a key to the effective en-
forcement of ESRs and the right to equality. 
How well does the litigation fit in with the 
broader social and/or political strategy? Is 
this an optimal or appropriate time in the 
social and political contexts for bringing a 
case of the type or subject-matter envis-
aged? Are the litigators themselves the 
most appropriate persons to bring the case 
or do the facts or circumstances mean that 
others would be better placed and more 
able to bring a successful case? 

Step 3 is the setting of goals by the litigator. 
Litigators should consider what kind of judg-
ment or negotiated settlement they want to 
emerge from the case in an ideal scenario. 
What gaps in the law are they seeking to 
close; what previous jurisprudence, if any, 
would they like overturned and with what 
should it be replaced; what type of remedy 
do they want the court to order and with 
what scope?

At Step 4 the litigator will identify claimants. 
Where there is a choice between an individ-
ual and a collective complaint, the litigator 
will need to consider what will have an im-
pact on the largest number of disadvantaged 
people. Collective complaints often seek sig-
nificant institutional or policy change. How-
ever, individual complaints, if appropriately 
selected, and depending on the legal system, 
may also have a knock-on impact on a large 
number of people. 

Potential claimants in equality claims are 
those who suffer an adverse impact as a re-
sult of a failure by the person against whom 
their claim may be brought to uphold the 
obligation to treat all persons equally. Stra-
tegically, litigators may wish, rather than to 
pick claimants with the aim of encapsulat-
ing every person who may be adversely im-
pacted by the treatment in question, to pick 
claimants who represent a smaller but par-
ticularly sympathetic group and later seek to 
extend any protection granted by the court, 
to others. 

When discrimination claims are con-
sidered, claimants will be those who pos-
sess a particular “protected characteristic” 
or “ground” on the basis of which the law 
protects them from discrimination. There 
can be different approaches to the choice 
of grounds, including the use of better es-
tablished grounds or emerging grounds of 
socio-economic disadvantage. Four of the 
more traditional grounds of discrimination 
are particularly closely linked with a per-
son’s likely socio-economic situation: sex, 
race, nationality/immigration status and 
disability. There have been useful cases in 
relation to each. For example, courts have 
required formal equality between men and 
women in social security, overcoming his-
torical presumptions about sex roles in the 
family (e.g. Zwaan-de Vries v The Nether-
lands, Human Rights Committee); and have 
found that a failure to provide for specific 
healthcare needs of women constitutes dis-
crimination (Alyne da Silva Pimentel v Bra-
zil, CEDAW Committee).

In certain cases bringing a claim based on a 
traditional ground of discrimination would ig-
nore other groups disadvantaged by a particu-
lar policy or status quo. There has been some, 
albeit limited, acknowledgment by adjudicat-
ing bodies of a ground of “socio-economic 
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status” in relation to an economic or social 
right (Alyne da Silva Pimental v Brazil, CEDAW 
Committee; International Movement ATD 
Fourth World v France, European Committee 
of Social Rights). But litigators may also seek 
to develop the law further in this area.

Step 5 is to identify the form of prohibited 
conduct. The typical forms of prohibited con-
duct violating the right to non-discrimina-
tion include direct and indirect discrimina-
tion, and denial of reasonable accommoda-
tion. Direct discrimination is less favourable 
treatment because of a protected ground 
(e.g. race). An example of such a case is the 
African Commission decision in Malawi Af-
rica Association and Others v Mauritania.  

Indirect discrimination occurs where a pro-
vision, criterion or practice applies to every-
one but places a person at a particular dis-
advantage because of their protected char-
acteristic, and cannot be justified. Examples 
include a finding of indirect discrimination 
based on national origin in admission poli-
cies in higher education (Commission of the 
European Communities v Austria, CJEU). 

Denial of reasonable accommodation is a 
failure to make modifications or adjustments 
necessary in a particular case to ensure to 
persons with a particular protected charac-
teristic the enjoyment or exercise on an equal 
basis with others of a social or economic 
right without imposing a disproportionate 
or undue burden. Examples include a find-
ing that failure to reasonably accommodate 
the needs of deaf patients in the provision of 
healthcare by providing sign language inter-
preters is a violation of the right to equality 
(Eldridge v British Columbia (Attorney Gen-
eral), Supreme Court of Canada).

The lack of positive action (also known as 
affirmative action or special measures) to 

overcome past disadvantage and to accel-
erate progress towards equality of particu-
lar groups can constitute a violation of the 
right to non-discrimination or the right to 
equality. Positive action measures are most 
commonly used to promote equality within 
the ambit of socio-economic rights such as, 
for example, in education, work, housing or 
health. Examples include the recognition of 
special protection and special consideration 
to the needs of the Roma due to their differ-
ent lifestyle (Orsus v Croatia, European Court 
of Human Rights).

At Step 6 litigators should identify the re-
spondent who would be held accountable 
for violating equality rights. Whilst this will 
often be states, non-state actors are increas-
ingly performing public functions and/or op-
erating in areas of life relating to ESRs, such 
as in the provision of employment or goods 
and services. Over time, the distinction be-
tween state and non-state actors is becoming 
increasingly less relevant when determining 
whether an obligation in relation to equal en-
joyment of ESRs exists. 

States are obliged to respect, protect and 
fulfil human rights. This includes obligations 
to prevent violations of human rights by 
non-state actors. If discrimination is due to 
flawed or missing regulation, state responsi-
bility can be engaged. States have been held 
responsible for ESR-related violations due to 
the actions or omissions of non-state actors, 
by a number of international and regional 
mechanisms including by the Inter-Amer-
ican Court of Human Rights in Yanomami v 
Brazil and the African Commission in The 
Social and Economic Rights Action Centre and 
the Centre for Economic and Social Rights v 
Nigeria. 

Non-State Actors have obligations stem-
ming from a number of different sources. 
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The preambles of both the ICCPR and ICE-
SCR recognise individual responsibility to 
strive for the promotion and observance of 
rights, a sentiment which has been echoed 
by other international bodies. Their obliga-
tions have also been recognised at a region-
al level by the European Union (e.g. Article 
3(1) of the Racial Equality Directive) and 
the African Charter (Article 27). Depend-
ing on the country, non-state actors may 
have obligations under the national con-
stitution and/or under pieces of national 
legislation regulating certain functions or 
areas of life. For example, the South African 
Constitution defines “organs of state” to be 
any body (public or private) exercising a 
public function in terms of either legislation 
or the Constitution. Accordingly non-state 
actors providing social services in terms of 
legislation are directly bound by the provi-
sions of the Constitution including the Bill 
of Rights. Further, national anti-discrimina-
tion legislation often provides a useful path 
for holding non-state actors responsible for 
ensuring equal enjoyment of ESRs. In the 
United Kingdom, for example, the Equal-
ity Act 2010 places some responsibility for 
non-discrimination with a number of differ-
ent non-state actors including employers, 
service providers, associations and those 
carrying out public functions. 

Litigators, when choosing which claims to 
bring against whom, will be influenced by 
factors such as the likelihood of success and 
nature of the remedy. For example, at the 
substantive stage, there may only be limited 
causes of action against non-state actors. 
Whilst there is precedent for holding cer-
tain non-state actors directly to account for 
discrimination, unless the non-state actor is 
carrying out a “public function”, it will be a 
bigger challenge to argue that a non-state 
actor has an obligation to uphold the full 
right to equality.  
  

Step 7 is to consider the possible remedy 
which could and should be sought. It is criti-
cal that remedies be effective, proportionate, 
dissuasive and appropriate. The achievement 
of effective remedies in ESR-related cases will 
often be challenging where the potential im-
pact is to require a large expenditure of re-
sources by states. The availability of remedies 
is also strongly context-dependent and varies 
from a legal perspective as well as from the 
perspective of legal and political culture. 

Litigators in any jurisdiction will need to be 
mindful of the following overarching consid-
erations in deciding which remedies to pur-
sue: (i) the aim of not only compensating in-
dividual claimants but also achieving wider 
social transformation; (ii) the legal and po-
litical limitations on the power of the adju-
dicating body in question to award certain 
remedies and the remedies awarded previ-
ously by the body; and (iii) the record of the 
relevant respondent in complying with the 
remedial decisions of the body in question. 
Available remedies vary in terms of their 
degree of coerciveness on the state, from 
legislative remedies such as striking down 
legislation or reading wording into legisla-
tion and structural injunctions requiring the 
state to take particular actions and supervis-
ing their implementation through damages 
to financially compensate the claimants to 
simple declarations of a violation and sym-
bolic remedies such as public apologies. 

Litigators should encourage courts to issue 
purposive remedies and to be creative to en-
sure that remedies are transformative. Courts 
should also be encouraged, where appropri-
ate, to seek the co-operation of the state to 
ensure that remedies are implemented.  

Step 8 requires the litigator to consider the 
burden and standard of proof to which they 
will be held at the chosen forum, together 
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with the evidence available to them, to en-
sure their case is as strong as possible as well 
as to determine whether there are any insur-
mountable hurdles to their bringing a claim. 
Litigators will often be required to prove a 
prima facie case of discrimination and factors 
such as some courts’ insistence on the exist-
ence of a comparator may make this chal-
lenging. Forums which require litigators to 
prove their case “beyond reasonable doubt” 
as opposed to “on the balance of probabili-
ties” may demand stronger evidence. How-
ever, the case law of the European Court of 

Human Rights shows that some courts may 
get around the higher standard imposed by 
relaxing their evidential standards, e.g. by 
showing willingness to draw inferences from 
circumstantial evidence. In considering the 
available evidence, litigators may need to 
be creative. They should consider the value 
of certain types of evidence for equality and 
discrimination claims, in particular the use 
of statistics, situation testing, NGOs’ and 
public bodies’ reports and pre-claim ques-
tionnaires (where available) in addition to 
witness statements.
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On 7 March 2014 the International Labour Or-
ganisation convened a high-level panel of emi-
nent equality scholars and activists from work-
ers' and employers' organisations to mark In-
ternational Women's Day and in anticipation 
of the ILO's centenary initiative to help "equip 
the Organisation to take up successfully the 
challenges of its mandate in the future". This 
is the text of the intervention by Professor Sir 
Bob Hepple QC, the Chair of The Equal Rights 
Trust. He wishes to thank Jude Browne, Mary 
Coussey, Nancy Fraser, Sandra Fredman and 
Dimitrina Petrova for their advice.

1. The most significant change in recent dec-
ades that influences the position of women at 
work is the transformation of state-managed 
capitalism into a globally marketised, priva-
tised, deregulated system. This is accompa-
nied by an ideological change from the post-
war spirit of social solidarity, collective ac-
tion, and participatory democracy into a be-
lief in individual choice, personal autonomy 
and meritocracy. Women are told that they 
will succeed through individual advancement 
and by being more career-oriented.

2. This change has resulted in a new gender 
gap. The gap in numbers between economi-
cally active men and women has been slowly 
decreasing. Between 1980 and 2008, the rate 
of global female labour force participation 
increased from 50.2 to 51.7%, while male 
participation decreased slightly from 82.0 to 
77.7%. But the gap based on inequity in the 

The Key to Greater Gender Equality

Bob Hepple

quality of employment has grown. Women 
who enter the labour market are now gener-
ally highly educated but still have a difficult 
time finding work. When they do, they are 
generally segregated in poorly-paid, inse-
cure, home-based or informal work. There 
remain in many countries formal and infor-
mal barriers to women entering certain sec-
tors of the labour market, including legal re-
strictions on working in certain jobs. These 
are often based on religious or patriarchal 
assumptions. There is persistent social and 
cultural pressure on women to combine fam-
ily responsibilities with paid employment or 
to remain at home as carers while men are 
the principal breadwinners. Unpaid work is 
not valorised. The employment opportuni-
ties and earning potential of women contin-
ues to be well-below that of men.

3. Put another way, the roots of gender in-
equality lie in the socio-cultural traditions of 
countries, and also in the structures of em-
ployment and the way we measure economic 
value. What is needed is a more or less radi-
cal transformation that empowers women to 
the same degree as men and restores a spirit 
of social solidarity, collective action and par-
ticipatory democracy. How can this be done? 
The ILO’s third global report on discrimina-
tion (2011) noted that an increasing number 
of countries have adopted anti-discrimina-
tion legislation and policies. (The organisa-
tion whose Board I chair, The Equal Rights 
Trust, has been working in over 30 countries 
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to promote and advise on such measures.) 
However, giving the legal right to women 
to make individual complaints against dis-
crimination is not enough. This is so even 
when the law goes beyond outlawing direct 
discrimination to include indirect discrimi-
nation, applying apparently neutral policies 
and practices in a way that puts women as a 
group at a particular disadvantage. 

4. It has for long been recognised that 
“positive action” can bring about signifi-
cant changes. This includes the eradication 
of practices that disadvantage women, like 
word-of-mouth recruiting, policies that seek 
to increase the proportion of women, for 
example by making the criteria for recruit-
ment and promotion more objective and 
job-related, outreach programmes, and pref-
erential treatment of women where they are 

under-represented, for example on company 
boards. The ILO Convention on Discrimina-
tion (Employment and Occupation) (C. 111, 
1958), for its time a remarkably progressive 
international standard, now ratified by 172 
countries, makes it clear that:

 “[S]pecial measures designed to meet 
the particular requirements of persons who 
for reasons such as sex, age, disablement, 
family or social responsibilities or social or 
cultural status, are generally recognised to 
require special protection or assistance, shall 
not be deemed to be discrimination.” (Art 5)  

This is framed as an exception from the gen-
eral negative principle of non-discrimination.

5. What is missing from these 56-year old 
provisions and from most national legislation 
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The expert panel who addressed the ILO on International Women's Day, from left: Bob Hepple,Jayati Ghosh, Catelenine 
Passchier and Charles Faye. Guy Rider, Director General of the ILO, is in the centre.
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is a positive duty on employers to advance 
equality of opportunity. In some countries 
(e.g. Denmark, Germany, Britain) legal duties 
have been imposed on public authorities to 
implement gender mainstreaming. This goes 
beyond “special measures” to help women. As 
the European Commission said in 2008: 

 “[I]t means mobilising all general 
policies and measures specifically for achiev-
ing equality by actively and openly taking 
into account at the planning stage their ef-
fects on women and men and by assuming 
that a transformation of institutions and/or 
organisations may be necessary.” 

The economic crisis has made it extremely dif-
ficult to implement such policies. In Britain, 
where, since 2006, there has been a general 
duty on public authorities to advance equality 
of opportunity, the duty is interpreted as main-
ly procedural: to have “regard” to the need to 
advance equal opportunities; and provided the 
authority follows the correct procedure, cuts in 
public expenditure which will have an adverse 
impact on women can still be implemented. 

6. What I am saying is that as part of the ILO’s 
future reflections, the Organisation should 
examine how the equality conventions could 
better support transformative equality. The 
younger generation cannot afford to be, or do 
not wish to be, herded into traditional full-time 
permanent employment based on the model 
of a male breadwinner and unpaid dependent 
partner. “Familial economic units” (with either 
shared or single-parenting) need to be pro-
vided for, with policy options that enable them 
to maximise their utility (for example, prop-
erly paid parental leave and the valorisation 
of unpaid labour). The major knowledge gap 
in this respect is that we are woefully short of 
data about the situation inside organisations, 
with regards to who works for what wage or 
salary. In Britain, successive governments have 
refused to require pay audits, and the present 

UK government goes no further than to advise 
workers to collect this information by asking 
colleagues what they earn!

7. This plea for an approach of transforma-
tive equality links with the question of the 
role of workers’ and employers’ representa-
tives. Obviously, supporting workers’ repre-
sentatives by law or otherwise (e.g. govern-
ment contracts) is important. The growing 
feminisation of trade unions also heralds 
a shift in direction. But trade unions and 
other workers’ representatives cannot do 
much if the channels open to them are be-
ing squeezed by government measures. For 
example, in Britain, prohibitive fees have 
been introduced for taking complaints of 
discrimination to employment tribunals and 
the Equality and Human Rights Commis-
sion, which is supposed to help victims of 
discrimination, has had its budget cut from 
£70 million in 2010 to just over £18 million 
in 2014 (70%) and its powers curtailed. In 
other words, the promise of greater gender 
equality through the actions of individuals is 
being shown to be illusory. 

8. The key to greater gender equality is 
through democratic participation in the 
making and enforcement of affirmative ac-
tion schemes: to ensure a “fit” or “propor-
tionality” between the aims of the scheme 
and the means used to achieve those aims, 
and to recognise that restorative justice is a 
process in which conflicting interests have 
to be reconciled. It has been suggested that 
most schemes fail because of the conflicts in 
a market-based economy between the right 
to private property and the right to equality, 
and also because of the inherent limits of law 
as an instrument of social change. The re-
sponse to this must be through dialogue and 
participation of those whose interests are 
affected in the process of change, and there 
need to be mechanisms to ensure accounta-
bility of those who represent these interests.
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1. Introduction

Gender-based violence (GBV)2 has been de-
scribed as the most widespread and socially 
tolerated of human rights violations.3 This 
appears justified as, globally, more girls have 
been killed in the last 50 years, simply be-
cause they were girls, than men were killed 
in all the battles of the twentieth century.4 
Due to the fact that women and girls re-
main disproportionately affected by GBV,5 
this article primarily focuses on the needs 
of female survivors of GBV (SGBV). In rela-
tion to South Africa, statistics for the year 
2012 revealed that a woman was murdered 
every eight hours by her intimate partner.6 
Rape homicides have also increased annu-
ally within South Africa since 1999,7 while 
66,387 sexual offences were reported to the 
South African Police Services during the year 
of 2013.8 This is an alarmingly high number 
when one considers that sexual offences are 
notoriously underreported.9 There are other 
forms of GBV currently plaguing South Afri-
ca, such as sexual harassment, stalking, cor-
rective rapes, human trafficking and female 
genital mutilation, for which there are cur-
rently no reliable statistics. This is indefensi-
ble given the extreme levels of this violence, 
as well as the devastating consequences for 
women. The need to effectively address this 
epidemic is further justified by the Constitu-
tional commitment to substantive equality,10 

Equal Access to Health Care Services for 
Survivors of Gender-Based Violence: A South 
African Perspective

Tarryn Bannister1

freedom from public and private violence11 
and justiciable socio-economic rights.12 In 
spite of these progressive provisions, how-
ever, certain gaps within South Africa’s legal 
framework remain, effectively undermining 
the constitutional rights of abused women. 
For example, it is submitted that the inter-
relationship between the constitutional right 
to equality and the socio-economic rights 
has not been sufficiently recognised and ad-
dressed by the state. This is problematic as 
women’s poverty reinforces their social sub-
ordination, making them more vulnerable to 
violence and exploitation.13 

In particular, the interconnection between 
the right to equality and the right to have 
access to health care services, including re-
productive health care,14 has not been fully 
utilised when addressing GBV. Developing 
this interrelationship is, however, of the ut-
most importance as GBV is both a human 
rights issue and a public health crisis. This 
article therefore highlights the negative 
health consequences of GBV. This is then 
followed by an overview of the constitu-
tional normative framework, focusing on 
how interpretations of the right to equality 
and the right to have access to health care 
services have not been sufficiently respon-
sive to the specific needs of women. This is 
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subsequently followed by an examination 
of existing gaps within health care legisla-
tion and policy that effectively neglect the 
health care needs of abused women. In con-
clusion, this article argues that in order to 
give effect to the transformative potential 
of the right to equality, it needs to be in-
terpreted in a manner that is more respon-
sive to the feminisation of socio-economic 
burdens.15 Similarly, in order to give effect 
to the constitutional right to have access 
to health care services, it needs to be in-
terpreted in a manner that gives effect to 
substantive equality, which embraces the 
idea of taking positive steps to redistribute 
power and resources in order to eliminate 
disadvantage.16 This article therefore ex-
amines how substantive equality, with its 
focus on context, the impact of legal provi-
sions, a positive recognition of difference 
and a reliance on values, can be streamlined 
into the reasonableness review model for 
adjudicating socio-economic rights. This 
article then posits that the right to substan-
tive equality should be utilised to inform 
health care legislation and policy so as to 
reflect the specific needs and experiences of 
SGBV. This is of vital importance as timely 
access to quality health care interventions 
can assist in preventing future acts of vio-
lence, while reducing the risk of long-term 
health complications. For example, quality 
counselling services can assist in breaking 
the psychological pattern of abuse,17 while 
timely access to post-exposure prophylaxis 
(PEP) can prevent the transmission of HIV/
AIDS. However, in spite of this potential, the 
right to health is not currently being fully 
utilised. It is therefore submitted that an 
interdependent understanding of the right 
to equality and the right to have access to 
health care services needs to inform the 
development of a comprehensive evidence-
based plan to adequately prevent, address 
and respond to GBV.18 

2. GBV as a Public Health Crisis

GBV is both a human rights issue and a 
public health crisis with devastating health 
consequences. For example, GBV kills and 
disables as many women between the ages 
of 15 and 44 as cancer does.19 Its toll on 
women’s health also surpasses that of traf-
fic accidents and malaria combined,20 while 
serving as a leading cause of death and dis-
ability for women.21 Specific examples of 
fatal health outcomes include AIDS-related 
mortality, maternal mortality, homicide and 
suicide.22 Non-fatal consequences include 
bone fractures, haemorrhaging, gastroin-
testinal problems, central nervous system 
disorders, chronic pain, sexual and repro-
ductive health problems and mental ill-
ness.23 Health care services therefore need 
to be strengthened in order to mitigate 
these consequences while possibly prevent-
ing the escalation of violence.24 

In relation to reproductive health, GBV can 
result in HIV/AIDS infection, unwanted 
pregnancy, induced abortion and sexually 
transmitted infections and diseases.25 Cervi-
cal cancer has also been linked to domestic 
violence.26 Given that women are already 
physiologically more susceptible to HIV/
AIDS infection,27 GBV has exacerbated this 
vulnerability, resulting in HIV/AIDS becom-
ing a gendered epidemic. These biological 
vulnerabilities also intersect with gendered 
social roles. For example, the gendered divi-
sion of labour results in the vast majority of 
poverty-stricken women being primarily re-
sponsible for child care and domestic work. 
While this work is rewarding, it is often un-
dervalued, effectively preventing women 
from participating within the labour market 
on an equal basis.28 This undermines their 
socio-economic power and consequently 
restricts their ability to negotiate condom 
usage, to control the number and spacing 
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of their children and to allocate resources 
to necessary health care services.29 It is not 
surprising then that GBV can result in severe 
depression, sleep disorders, anxiety and 
post-traumatic stress disorder.30 This, there-
fore, reveals that GBV has a devastating im-
pact on the health and well-being of women. 
SGBV accordingly require a myriad of health 
care services, such as emergency contracep-
tion, HIV/AIDS prevention services (includ-
ing screening for PEP), and the management 
of psychological health care problems. They 
also require screening programmes to iden-
tify survivors of domestic violence as well 
as screening programmes for cervical and 
breast cancer. However, in spite of this real-
ity, this violence continues to be neglected, 
under-documented and under-reported by 
the South African health care system.31 

3. South Africa’s Relevant Legal and Policy 
Framework

a)  The Normative Constitutional Framework

In 1996 the South African legal system un-
derwent a major structural and normative 
change from a system of parliamentary sov-
ereignty, which existed under apartheid, to a 
system of constitutional democracy, with an 
entrenched and justiciable Bill of Rights. The 
Constitution therefore serves as the supreme 
law of the Republic, while the courts have the 
power to declare invalid any law or conduct 
inconsistent with the fundamental rights 
protected within the Bill of Rights. While it is 
true that the law alone cannot create all of the 
social change that is required,32 legislation 
and policy for SGBV can be further infused 
with the fundamental human rights princi-
ples that are protected within the Constitu-
tion. For example, equality is included in the 
Constitution as both a value and a right. The 
founding values underlying the Constitution 
are human dignity, equality and freedom, as 

well as non-racialism and non-sexism.33 As a 
right, section 9(1) provides that everyone is 
equal before the law, and that everyone has 
the right to equal protection and benefit of 
the law. Section 9(2) goes on to specifically 
state that:

“Equality includes the full and equal 
enjoyment of all rights and freedoms. To pro-
mote the achievement of equality, legislative 
and other measures designed to protect or 
advance persons or categories of persons, 
disadvantaged by unfair discrimination may 
be taken.”

This provision therefore illustrates the right 
to equality’s interconnection to other funda-
mental rights, as well as the Constitution’s 
commitment to substantive equality, as op-
posed to formal equality. For example, while 
formal equality is focused on treating people 
the same, regardless of difference, substantive 
equality is concerned with taking differences 
into account so as to achieve equality of out-
come.34 Sections 9(3) and 9(4) go on to pro-
hibit unfair discrimination by the state and 
by private individuals respectively. Section 
9(3) specifically provides a list of grounds of 
discrimination which includes gender, race, 
sex and social origin, while section 9(5) spe-
cifically states that discrimination on any of 
these listed grounds is presumed to be un-
fair discrimination. The Constitution also 
includes the rights to human dignity (section 
10), life (section 11) and freedom and secu-
rity of the person (section 12). 

In relation to health care, section 24(a) pro-
vides for the services that are necessary for 
an environment that is not harmful to one’s 
health. Of particular importance, however, is 
section 27(1)(a) which states that everyone 
has the right to have access to health care 
services, including reproductive health care. 
Section 27(2) goes on to state that “reason-
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able measures” must be taken to achieve the 
progressive realisation of this right “within 
available resources.” Section 27(3) does, 
however, state that no one may be refused 
emergency medical treatment. In relation to 
the interpretation of the Constitution, sec-
tion 39(1)(a) mandates that, when inter-
preting the Bill of Rights, a court must pro-
mote the values that underlie an open and 
democratic society based on human dignity, 
equality and freedom. Section 39(1)(a) thus 
emphasises the interpretive importance of 
the value of equality when giving substantive 
content to the socio-economic rights. Section 
195 of the Constitution further requires that 
public administration be governed by demo-
cratic principles while being responsive to 
people’s needs.

b) Relevant Constitutional Jurisprudence 

        (i) Equality Jurisprudence

Given the need to develop the interrelation-
ship between the right to equality and the 
right to have access to health care services, 
it is necessary to analyse the extent to which 
the Constitutional Court has given effect to 
the principles underlying substantive equal-
ity. In Harksen v Lane NO and Others,35 the 
Constitutional Court of South Africa (the 
Court) developed a detailed test to determine 
whether a complainant has suffered unfair 
discrimination in terms of section 9 of the 
Constitution. The first enquiry is whether an 
impugned provision differentiates between 
people or groups of people. In evaluating this 
differentiation, one must determine whether 
there is a legitimate government purpose, 
rationally connected to this differentiation. If 
there is not, then the provision fails the test. 
If there is a rational connection, one must 
then determine whether the differentiation 
in fact amounts to discrimination.36 If the dif-
ferentiation is based on a listed ground as set 

out in section 9(3) of the Constitution, then 
it is presumed to be discrimination. If, how-
ever, it is not based on a listed ground, then 
one needs to determine whether the differ-
entiation is based on a characteristic capable 
of impairing the human dignity of the claim-
ant. This is when the court considers the 
historical and current social context of the 
complainant. Even if the answer is in the af-
firmative, the court still needs to determine 
if this discrimination is indeed unfair. If the 
discrimination is based on a listed ground as 
set out in section 9(3), then it is presumed to 
be unfair. If it is not, then the court needs to 
ask if the discrimination entrenches existing 
patterns of disadvantage. This is when the 
Court looks at the impact of the legal provi-
sion on the complainant, as well as the need 
for a positive recognition of difference. Even 
if it is found that the discrimination is un-
fair, it is still possible for the state to try and 
justify the provision or practice in terms of 
section 36 of the Constitution. This section 
provides that a right in the Bill of Rights may 
be limited by a law of general application, 
provided that the limitation is reasonable 
and justifiable in an open and democratic 
society based on human dignity, equality and 
freedom.37 This is when the court must con-
sider the transformative values of the Consti-
tution. The court therefore needs to consider 
whether the provision gives effect to restitu-
tion and ultimately the transformative aspi-
rations of section 9(2) of the Constitution. 
Many subsequent interpretations of this test 
have unfortunately conflated considerations 
of human dignity and equality when analys-
ing the impact of legal provisions.38 This is 
problematic as this approach effectively ig-
nores the socio-economic (material) dimen-
sions of deprivation and how this influences 
one’s feasible options. It therefore also dis-
regards the role the law can play in broaden-
ing these choices. Certain equality decisions 
have also simply broadened social inclusion 
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while failing to dislodge the underlying con-
ditions that promote inequality.39 The need 
to address the intersection between socio-
economic deprivation and gender equality is 
effectively illustrated through the decision in 
S v Jordan40 (Jordan). In this case, the appel-
lants admitted in the Magistrate’s Court that 
they had contravened the Sexual Offences 
Act 23 of 1957, which criminalises the sell-
ing of sex and brothel-keeping. The appli-
cants claimed that the relevant provisions 
were unconstitutional, however, as they 
only criminalised sex workers and not their 
clients. The Court therefore had to consider 
whether section 20(1)(a) of the Act was dis-
criminatory towards women. The majority 
held that this provision was not discrimi-
natory, as the provision criminalised both 
male and female sex workers.41 This appar-
ently rendered its impact “gender-neutral”.42 
The Court also went on to state that gender 
was not a differentiating factor in relation 
to sex work.43 These statements are how-
ever clearly disconnected from the social 
context within which the law is operating in 
that the majority of sex workers are in fact 
female.44 The majority of these women are 
also socio-economically vulnerable, often 
turning to sex work out of necessity, some-
thing which the minority judgment was able 
to recognise.45 While both male and female 
sex workers require adequate health care 
services, women remain disproportionately 
affected by violence and harassment, as well 
as HIV/AIDS and STDs.46 Women also have 
specific reproductive health care needs, such 
as those relating to birth control, which need 
to be effectively addressed. Criminalising sex 
workers therefore effectively entrenches ex-
isting vulnerabilities in addition to unequal 
social relationships, all of which is blatantly 
contrary to the spirit of section 9(2) of the 
Constitution, which requires the promotion 
of substantive equality. 

         (ii) Socio-Economic Jurisprudence

In relation to the socio-economic jurispru-
dence, many of these cases have been criti-
cised for emphasising procedural criteria, 
in contrast to the substantive values and 
interests that the socio-economic rights are 
intended to protect.47 Many decisions have 
also been criticised for failing to address the 
gendered barriers to accessing these rights.48 
While the socio-economic rights have both 
positive and negative duties, the Court has 
yet to provide a detailed account of what 
these positive obligations specifically entail. 
It has, however, adopted reasonableness re-
view, which entails a context-sensitive evalu-
ation of the reasonableness of a government 
programme, in fulfilling the state’s positive 
obligations under the socio-economic rights. 
In terms of this approach, the Court conducts 
an inquiry into whether a government pro-
gramme is flexible, coherent, comprehen-
sive and capable of effectively realising the 
particular socio-economic right.49 A further 
factor that determines the reasonableness 
of a government programme is the degree 
to which provision has been made for the 
most vulnerable members of our society.50 
It is submitted that the elements underlin-
ing substantive equality, including attention 
to context, impact and transformative values 
can be effectively streamlined into these cri-
teria. It is further submitted that such an ap-
proach would give greater effect to the trans-
formative potential of the socio-economic 
rights. An interrelated interpretation of the 
constitutional rights has furthermore been 
approved by the Court. For example, in the 
case of Government of the Republic of South 
Africa v Grootboom and Others,51 the Court 
specifically stated that:  

“The proposition that rights are in-
terrelated and are all equally important is 
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not merely a theoretical postulate. The con-
cept has immense human and practical sig-
nificance in a society founded on human dig-
nity, equality and freedom. It is fundamental 
to an evaluation of the reasonableness of 
state action that account be taken of the in-
herent dignity of human beings”.52

The Court has also pointed out that the re-
alisation of the socio-economic rights is in-
tegral to the advancement of gender equality 
and the establishment of a society in which 
men and women are “equally able to achieve 
their full potential”.53 However, in spite of 
this recognition and the feminisation of pov-
erty,54 women have largely been absent from 
the socio-economic rights cases.55 While the 
right to have access to health care services 
for women was considered in Minister of 
Health and Others v Treatment Action Cam-
paign and Others,56 the Court’s interpretation 
of this right has been criticised for not being 
sufficiently gender-sensitive. In this case, the 
focus was on the government’s limited pro-
vision of the anti-retroviral drug (nevirap-
ine) to particular research and training sites, 
despite its proven effectiveness in reducing 
intrapartum mother-to-child transmission of 
the HIV/AIDS virus. The drug was also pro-
vided for free to the government, highlight-
ing the unreasonableness of the state’s ac-
tions. Ultimately, the Court found the state’s 
limited and inflexible programme did not 
comply with its obligations under sections 
27(1) and 27(2) of the Constitution. While 
the robust application of reasonableness re-
view within this case has to be commended, 
the Court has been criticised for interpreting 
the right to have access to health care servic-
es primarily within the context of pregnancy 
and motherhood.57 For example, the Court 
specifically stated that consideration needed 
to be given to the fact that the case concerned 
the lives of new-born babies who might be 

saved by the administration of nevirapine to 
mother and child at the time of birth.58 This 
is problematic as this approach perpetuates 
the stereotypical notion that women are only 
child-bearers and nurturers, while failing 
to develop a more nuanced understanding 
of the intersecting axes of gender, race and 
class.59 This further perpetuated the tradi-
tional approach that the health care needs of 
women become secondary, while their car-
egiving role retains primary importance.60 
While the reality of caregiving and its impact 
on gender equality needs to be recognised, 
it needs to be done in a way that also recog-
nises women as an end in their own right. In 
contrast, the Court’s approach contributed 
to the invisibility of women’s broader health 
care needs. 

c) The National Legislative Framework Gov-
erning Health Care Services for SGBV

Over the years the state has enacted numer-
ous pieces of legislation in seeking to provide 
health care services to abused women. How-
ever, in spite of certain progressive provi-
sions, numerous forms of GBV are currently 
neglected by the state, such as corrective 
rapes, human trafficking and stalking. The 
current legislative framework is also plagued 
by implementation challenges and criti-
cal gaps. For example, despite the Domestic 
Violence Act 116 of 1998 (DVA) recognising 
that domestic violence is a serious social evil, 
and that the victims of domestic violence 
are among the most vulnerable members of 
our society,61 the DVA is notably silent as to 
the role of the Department of Health. This 
is somewhat surprising given that the DVA 
places specific responsibilities on police per-
sonnel to assist complainants of domestic 
violence.62 While the DVA does also provide 
a nuanced and detailed description of do-
mestic violence,63 it fails to provide any refer-
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ence to the provision of health care services 
for survivors of this violence. This omission 
is problematic as health care workers are 
often ideally situated to identify domestic 
violence. Research has also indicated that the 
health sector is the first and most frequently 
utilised sector by abused women.64 While the 
DVA does specifically mandate that the Po-
lice Services assist complainants in obtaining 
medical treatment (section 2(a) of the DVA), 
the criminal case of S v Engelbrecht65 re-
vealed the practical challenges of implement-
ing such measures. In Engelbrecht, evidence 
that was presented before the court revealed 
that when Mrs Engelbrecht had phoned the 
emergency services the police dispatchers 
had argued with her about why they were not 
going to assist her. Furthermore, despite the 
detailed provisions of section 2(a) of the DVA, 
many police officials do not believe that it is 
their responsibility to escort complainants to 
health care facilities. As further pointed out 
by Bonita Meyersfeld, this apathy effectively 
exacerbates the normalisation of GBV.66 This 
therefore reveals that while the DVA needs 
to be praised for its many progressive provi-
sions, these innovative aspects will remain 
ineffective without an enabling environment 
to facilitate implementation.67 In this regard, 
positive duties need to be placed on health 
care providers to assist survivors of domes-
tic violence in a humane manner. Police per-
sonnel and health care workers also need to 
be adequately trained, while a system of ac-
countability needs to be introduced and ef-
fectively managed.

In 2004, the National Health Act (NHA) 61 
of 2003 was introduced to give effect to the 
White Paper for the transformation of the 
South African health care system. Section 
2(a) of the NHA specifically states that its 
purpose is to create unified services while 
protecting and promoting the rights of vul-
nerable groups, including women and chil-

dren. However, in spite of these provisions, 
the NHA fails to mention rape, domestic vio-
lence or GBV anywhere within its provisions. 
In contrast, the primary focus of the NHA is 
on maternal health care services and on the 
termination of pregnancies. While these ser-
vices are necessary and admirable, they have 
not been adequately implemented by the 
state. These services are, furthermore, in-
sufficiently responsive to the broader health 
care needs of women in South Africa. For ex-
ample, the NHA fails to acknowledge cervical 
and breast cancer, despite the fact that more 
women are dying from cervical cancer than 
maternal mortality.68 The broader health 
care needs of women, such as services relat-
ing to screening for cervical cancer or ser-
vices for SGBV are thus effectively “missing” 
from this piece of health care legislation. 

The Criminal Law (Sexual Offences and Re-
lated Matters) Amendment Act 32 of 2007 
(SOA), aims to afford complainants of sexual 
offences, “the maximum and least traumatis-
ing protection that the law can provide”.69 
However the SOA contains unnecessary ob-
stacles to the provision of PEP and does not 
contain a broader section relating to the gen-
eral health care management of rape survi-
vors. For example, section 28(1)(a)(i) of the 
SOA states that a rape survivor exposed to 
the risk of HIV “may” receive PEP,  subject 
to the condition that the rape survivor lays 
a charge with the South African Police Ser-
vices (section 28(2)(a)) or reports an inci-
dent in respect of an alleged sexual offence 
in the “prescribed manner” at a “designated 
health establishment” (section 28(2)(b)). 
This is problematic as there are numerous 
reasons as to why a complainant may be 
afraid or reluctant to report such an offence 
and the provision of services should not be 
limited as a result of the devastating nature 
of sexual offences. The focus within the SOA 
is also narrowly placed on the provision of 
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PEP and HIV/AIDS services, ignoring the 
emotional and psychological needs of rape 
survivors. It is submitted that the removal 
of section 28(2) is necessary as rape has 
reached extreme levels within South Africa, 
while effectively intersecting with, and com-
pounding the HIV/AIDS epidemic. It is also 
necessitated by the fact that section 28 pri-
marily concerns women who cannot afford 
to pay for medical services. Limiting PEP 
thus ultimately entrenches the disadvantage 
predominantly experienced by poor black 
women. As pointed out by the Court in the 
case of Minister of Health v Treatment Action 
Campaign,70 when drafting health care legis-
lation and policy, the state needs to take into 
account the differences between those who 
can afford to pay for services and those who 
cannot.71  

d) Relevant Policy

The policy paper on National Health Insur-
ance (NHI), which is to be funded through a  
compulsory taxing system and an insurance 
scheme, seeks to give effect to section 27 (1)
(a) of the Constitution. It attempts to do this 
by ensuring that all South Africans will have 
access to a defined comprehensive pack-
age of appropriate and quality health care 
services, regardless of their socio-economic 
status.72 The policy paper also states that the 
underlying principles intended to govern 
the NHI system include free access to health 
care services, social solidarity, effectiveness, 
appropriateness, equity, affordability and ef-
ficiency.73 While the policy paper does briefly 
refer to violence against women, it does not 
adopt any practical strategies on how the 
state intends to address this epidemic. There 
is also an insufficient focus on improving the 
quality of existing services for survivors of 
rape and domestic violence. This is in spite of 
the recognition in both the National Strategic 
Plan and the policy paper on the NHI system 

that violence forms part of the quadruple 
burden of disease currently ailing South Af-
rica. Therefore, while the NHI system does 
have the potential to improve equal access to 
health care services for women, the specific 
needs of women should be further integrat-
ed into the NHI policy document.

The 365 Day National Action Plan to end Gen-
der Violence of 200774 does contain certain 
progressive health care goals, such as the in-
creased training of health care providers, as 
well as the need to implement the National 
Sexual Assault Policy (NSAP).75 However, in 
spite of these provisions, implementation 
of the NSAP remains erratic and slow. For 
example, the NSAP states, under its guiding 
principles, that health care services should 
be provided in a non-judgmental manner 
and that services should always be provided 
by specialists. However, services for survi-
vors of rape are offered in a variety of set-
tings, from district, regional and tertiary-lev-
el hospitals, with health care providers often 
unable to provide specialised care.76 Rape 
survivors are also often bypassed by patients 
who are more severely physically injured, 
while being exposed to a stressful environ-
ment. There are also persistent complaints 
that health care workers are judgemental 
and abusive.77 Furthermore, the 365 Day Na-
tional Action Plan only briefly refers to its 
commitment to the socio-economic rights 
without further recognising their particular 
importance for women and how they can ef-
fectively empower abused women.

Compounding these problems is the fact that 
South Africa’s health care system is currently 
in a state of crisis. For example, the public 
health care system is severely under-staffed 
and under-resourced despite the fact that it 
is currently catering for the majority of South 
Africans. Research conducted by the South 
African Human Rights Commission has fur-
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ther described this system as “lamentable”, 
with problems including an inadequate infra-
structure, limited or non-existent transport, 
long waiting hours and the discriminatory at-
titudes of overworked and desensitised staff 
members.78 While the legacy of apartheid still 
haunts the South African health care system 
today, corruption is also undermining the sys-
tem. This is illustrated through a report by 
Section 27 (a public interest law centre) which 
highlighted that over a period of 18 months 
from January 2009, more than R800 million 
was stolen from the public health sector by 
public officials.79 It is no wonder then that the 
health care system has been described as a 
democratic failure.80

 
This effectively reveals that the state is cur-
rently neglecting many of the most urgent 
health care needs of SGBV, as well as the 
health care needs of the poor. Given the ex-
treme levels of GBV, infusing health care ser-
vices with the principles underlying substan-
tive equality is therefore necessary in order 
to transform systemic gender inequality in 
South Africa and to affirm the inherent val-
ue of all South Africans. Engendering health 
care services is also essential,81 as, while the 
devastating health consequences of GBV 
cannot be prevented completely, many of 
these consequences could be ameliorated 
by a comprehensive and multi-dimensional 
health care response.82 Quality health care 
interventions can also reduce the potential 
for disability and can help women to cope 
with the impact of violence in their lives.83

4. Developing an Appropriate Health Care 
Response to GBV

a) Developing The Jurisprudence – Interpre-
tive Interdependence

It is submitted that an interrelated inter-
pretation between the right to equality and 

socio-economic rights can assist in ensuring 
that the contextual analysis in unfair dis-
crimination cases is more responsive to the 
socio-economic deprivation experienced by 
the applicant. A form of related interpreta-
tion known as “interpretative interdepend-
ence” between these rights has also been 
specifically advocated for by Sandra Lieben-
berg and Beth Goldblatt.84 In terms of this ap-
proach, the two rights are treated as separate 
but complementary, with one effectively con-
sidering how the values and purposes under-
pinning one right (for example, equality) may 
be relevant and useful to the development of 
the jurisprudence on the other right (such as 
the right of access to health care services).

In accordance with this approach, integrat-
ing the material (socio-economic) interests 
of complainants could effectively shift the 
focus of equality jurisprudence back onto 
group-based understandings of material 
disadvantage, ultimately preventing the dis-
proportionate focus on dignity.85 Adding 
considerations of material disadvantage to 
the analysis would also reveal the manner in 
which poverty exacerbates gender inequal-
ity. Equality arguments can further take 
account of socio-economic rights as tools 
to redress issues of material disadvantage 
based on discrimination and status. For ex-
ample, providing access to adequate shel-
ter for abused women would go a long way 
to broadening their feasible options, while 
protecting them from violence.86 The strong 
correlation between status inequality and 
poverty therefore means that the right of 
everyone to access socio-economic goods 
can positively reinforce the redistributive 
dimension of section 9(2). This interrela-
tionship has the additional potential to rec-
ognise particular needs while preventing the 
“levelling down” of services in the name of 
equality. For example, while equality can be 
used to justify treating people equally badly, 
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socio-economic rights call for the progres-
sive realisation of these rights. In addition, 
when individuals or groups are deprived of 
existing access to socio-economic goods, this 
is perceived as negative infringements on 
the socio-economic rights. This infringement 
then requires justification in terms of section 
36 of the Constitution, which requires that 
the infringement must be based on a law of 
general application and justifiable in light of 
the constitutional vision of a society based 
on human dignity, equality and freedom.87 
It is submitted that an interrelated interpre-
tation between the right to equality and the 
socio-economic rights can also inform the 
development of health care legislation and 
policy, so as to be more responsive to the 
specific needs and experiences of women.

b) Developing Health Legislation and Policy

In relation to existing legislation, the DVA 
and the SOA could be amended to place posi-
tive duties on health care providers to pro-
vide quality and humane health care services 
to SGBV. It is also imperative that neglected 
forms of GBV, such as corrective rapes, are 
specifically addressed by the state. It is fur-
ther necessary to improve implementation 
of the NHA, while the proposed NHI system 
needs to be reviewed so as to be infused with 
women’s particular health care needs. This 
can be complemented by the improvement of 
the existing infrastructure so as to facilitate 
increased privacy and protection for SGBV. 
Health care providers will also need to be ad-
equately trained if the state is to address the 
deeply entrenched social and cultural beliefs 
that justify the ill-treatment of women. In 
this regard infusing health care services with 
a substantive equality perspective may as-
sist health care providers in understanding 
that a woman’s health and choices are often 
shaped by wider social, economic and politi-
cal relations. Legislation and policy should 

therefore guide health care providers on 
how to recognise and adequately respond to 
the nature of GBV in a manner that respects 
the dignity, autonomy and agency of women. 

In terms of policy, it is submitted that in 
order to infuse the right to have access to 
health care services with the right to equal-
ity, the Department of Health needs to devel-
op a comprehensive national programme on 
GBV, with a particular focus on advancing the 
rights of women. This programme needs to 
recognise the full extent of GBV and its dev-
astating impact on women. It also needs to 
positively recognise the specific needs and 
experiences of women, as well as the differ-
ent forms of GBV. The programme also needs 
to effectively transform gendered relations 
within our society through redistributive 
measures, extensive training and education. 

In December 2012, the Minister of Women, 
Children and People with Disabilities, Lulu 
Xingwana, announced the establishment of 
the Council for Gender-Based Violence, which, 
according to the Minister, will take the war 
against GBV to a higher level while monitor-
ing progress on initiatives aimed at address-
ing GBV.88 The Council is also tasked with im-
plementing the 365 Day Action Plan on GBV. 
The Council has however been worryingly 
quiet over the past few months. While the 
2014 National Plan of Action on GBV is cur-
rently being developed by the Council, it has 
not yet been released, despite plans to final-
ise it in December 2013. It is submitted that 
this plan could however be utilised to effec-
tively recognise the historical and current so-
cial context of entrenched gender inequality 
within South Africa and how it manifests into 
various forms of GBV, including previously 
neglected forms of violence. The state can 
also set out its specific strategies to improve 
socio-economic services so as to alleviate the 
devastating consequences of such violence, 
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while effectively protecting women. The pro-
gramme will also need to engage men and 
boys while encouraging women to demand 
more from men and to recognise their own 
worth.89 In this regard, recognising women’s 
specific needs and empowering them socio-
economically has the powerful potential to 
shift understandings of gender within our 
society, as well as gendered power relations. 
It is therefore submitted that the National 
Council has the opportunity, and the respon-
sibility, to recognise and cultivate the inter-
relationship between the socio-economic 
rights and substantive gender equality in de-
veloping its Action Plan. 

c) Allocating the Necessary Resources

Simultaneously, the state needs to develop a 
comprehensive information system in order 
to generate and collect gender-disaggregat-
ed data on the prevalence and consequences 
of GBV. Such information then needs to be 
publicised so as to empower abused women 
and health care providers. It is also clear that 
such measures will need to be coupled with 
budgetary allocations. While the South Afri-
can public health care system is facing vari-
ous crises, the health care needs of abused 
women cannot simply be ignored. This is 
due to the extremely high prevalence of GBV, 
its devastating health consequences, and the 
Court’s affirmation that the needs of the most 
vulnerable members of our society cannot 
be neglected within government policy.90 In 
order to facilitate women’s participation in 
shaping health care services, the state will 
also need to be more transparent in relation 
to such budgetary allocations. 

5. Conclusion

It is thus clear that despite the extreme levels 
of GBV in South Africa, we are not powerless 
to address it. In contrast, positive measures 

are specifically needed (and constitutionally 
mandated) in order to shift South Africa’s 
gendered political and social institutions in 
a direction that effectively fosters substan-
tive gender equality. In terms of interpreting 
the constitutional rights, substantive equal-
ity can effectively serve as a tool to enhance 
the power of socio-economic rights through 
recognising the specific challenges facing 
many women while requiring the redistribu-
tion of socio-economic goods to compensate 
for this disadvantage. By interpreting the 
socio-economic rights and the right to equal-
ity substantively and as mutually reinforcing, 
judicial interpretations of these rights will 
therefore be more responsive to the inter-
secting axes of poverty and inequality.  

The legislature and the executive also have 
a crucial responsibility to develop effective 
legislative and policy responses to the par-
ticular health care needs of SGBV. By facili-
tating the participation of abused women in 
shaping such health care responses to GBV, 
the law can be used to articulate the experi-
ences of abused women and to contribute to 
the social change that needs to occur. Fur-
thermore, by grounding such services in the 
lived reality of abused women’s lives, the law 
is able to provide remedies that are more 
responsive to the needs and experiences of 
SGBV. The provision of quality health care 
services, such as effective counselling, can 
further serve to prevent the escalation of do-
mestic violence, while improving adherence 
to PEP. Simultaneously, by improving access 
to PEP, the state can effectively prevent the 
spread of HIV/AIDS. Sufficient psychological 
health care services can further empower 
abused women to effectively deal with the 
consequences of GBV within their lives.91

 
The state is thus called upon to take the nec-
essary steps to recognise all forms of GBV 
and to provide adequate and timely access to 
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quality health care services for SGBV. A more 
proactive response is further necessary as 
research has revealed that more women are 
killed in this routine “gendercide” in any one 
decade than people were slaughtered in all 
the genocides of the twentieth century.92 In 

order to protect the constitutional rights of 
abused women, it is thus imperative that all 
law-makers in South Africa take the intersec-
tion between the constitutional commitment 
to gender equality and the right of access to 
health care services seriously.
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Introduction

Supporters of social and economic rights to 
health, education, food, housing, social secu-
rity, etc. (hereinafter simply “social rights”) 
often complain that these rights are neglect-
ed in comparison to civil and political rights 
(e.g. freedom of speech and religion, the right 
to vote, the right not to be tortured). This of-
ten quoted passage of the Committee on Eco-
nomic, Social and Cultural Rights provides a 
good example of this rather typical stance:  

“[T]he international community as a 
whole continue to tolerate all too often breach-
es of economic, social and cultural rights 
which, if they occurred in relation to civil and 
political rights, would provoke expressions of 
horror and outrage and would lead to con-
certed calls for immediate remedial action. 
In effect, despite the rhetoric, violations of 
civil and political rights continue to be treat-
ed as though they were far more serious, 
and more patently intolerable, than massive 
and direct denials of economic, social and 
cultural rights.”2

Several academics and activists have echoed 
these claims. David Bilchitz, for instance, 
has stated that social and economic rights 
are “more honoured in the breach than in 
the observance”,3 whereas Margot Salomon, 
in a similar vein, urges that “[e]qual atten-
tion and urgent consideration (...) be given 
to the civil, political, economic, social and 
cultural rights”.4 

Inequality, Not Insufficiency: Making 
Social Rights Real in a World of Plenty

Octavio Luiz Motta Ferraz1

Many think that this alleged neglect is in 
great part due to a misconceived belief that 
social rights are different in nature to civil 
and political ones, especially in relation to 
their dependence on scarce resources.5 A lot 
of effort is therefore employed by supporters 
to prove this distinction wrong in the hope 
that, by establishing parity between the two 
types of rights, social rights will finally re-
ceive the attention they deserve and be more 
effectively enforced through the legal system. 
The following extract from a UN document il-
lustrates well this widespread approach.

“[E]conomic, social and cultural 
rights have been seen as requiring high lev-
els of investment, while civil and political 
rights are said simply to require the State 
to refrain from interfering with individual 
freedoms. It is true that many economic, so-
cial and cultural rights sometimes require 
high levels of investment—both financial 
and human—to ensure their full enjoyment. 
(…) Similarly, civil and political rights, al-
though comprising individual freedoms, 
also require investment for their full reali-
sation. For example, civil and political rights 
require infrastructures such as a function-
ing court system, prisons respecting mini-
mum living conditions for prisoners, legal 
aid, free and fair elections, and so on.”6

I believe that this strategy (let us call it the 
“parity thesis”) is not only based on an im-
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plausible argument but is also largely un-
helpful for the project of strengthening the 
implementation of social rights. Even if it 
were true that these civil and political rights 
are identical in relation to their dependence 
on scarce resources (something I reject but 
will not deal with in this article), the main 
obstacle to strengthening the implementa-
tion of social rights, i.e. the difficulties that 
this resource dependence creates for the 
definition of their precise content, would 
still be there. All the parity thesis would have 
achieved would have been to highlight that 
resource dependence also affects civil and 
political rights.

In my view, thus, rather than keep complain-
ing that social rights are neglected in com-
parison to civil and political rights and waste 
time and effort with the parity thesis, the 
main task for social rights supporters, but 
one that has been largely neglected, should 
be the development of a more concrete con-
ception of these rights, i.e. one that faces the 
resources issue head on and clarifies the con-
tent and nature of these rights. Until such a 
conception is developed and attains the level 
of consensus achieved in some civil and po-
litical rights, complaints about social rights’ 
neglect will remain purely rhetorical.7 

This article attempts to contribute to that 
endeavour by proposing a conception of so-
cial rights which I believe fulfils the criteria 
set out above. I start by trying to clarify the 
meaning of resource scarcity (and the related 
idea of “available resources”). Understand-
ing resource scarcity properly, and, in par-
ticular, dispelling some common misunder-
standings surrounding it, is a necessary and 
crucial step in the effort to make the content 
of social rights more determinate and their 
implementation possible and effective.8 My 
main goal is to show that resource scarcity 
is not solely or chiefly a practical obstacle 

to the implementation of social rights stem-
ming from insufficiency (i.e. lack of resourc-
es), as many in the debate seem to wrongly 
assume, including social rights supporters. 
The world as a whole, and most of the coun-
tries within it, including so-called developing 
countries, are rich enough to satisfy the basic 
needs of their entire populations. The main 
problem, thus, is not insufficiency of resourc-
es, but rather inequality of distribution, and 
the main obstacle for the consolidation of so-
cial rights is the complexity of the questions 
that the definition of their content and na-
ture necessarily raise in this context of what 
I call “relative abundance” of resources. Is re-
distribution of privately held resources from 
the better off to the worse off normatively 
required for compliance with social rights? 
If so, to what extent? Should it happen only 
within the borders of national states or also 
across them? How politically and practically 
feasible would the appropriate redistributive 
measures, whatever they are, be? All these 
intractable issues of distributive justice need 
to be dealt with and achieving consensus on 
them, although extremely difficult, perhaps 
even utopian, is a crucial step in making the 
content and nature of social rights more con-
crete and their implementation more effec-
tive. The second part of this article discusses 
these issues and puts forward a conception 
of social rights based on the idea of equality 
of opportunity which in my view could be a 
step forward in the pursuit of that consensus.       

I. Understanding Resource Scarcity 

I.1 Resource Scarcity in the Literature

It is not disputed in the literature that the 
provision of the goods and services related 
to social rights is dependent on so-called 
scarce resources. There is an acceptance, 
moreover, even among social rights support-
ers, that these rights cannot be immediately 
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implemented, but are rather to be “progres-
sively realised”, because some, and perhaps 
many states, may not be in a position to af-
ford to guarantee these rights immediately 
to their populations within their “available 
resources”. This position was well summa-
rised in the following passage of the oft-cited 
General Comment No. 3 of the Committee on 
Economic, Social and Cultural Rights: 

“The concept of progressive reali-
sation constitutes a recognition of the fact 
that full realisation of all economic, social 
and cultural rights will generally not be able 
to be achieved in a short period of time. (…) 
It is (…) a necessary flexibility device, re-
flecting the realities of the real world and 
the difficulties involved for any country in 
ensuring full realization of economic, social 
and cultural rights (…).

[But] it (…) imposes an obligation to move as 
expeditiously and effectively as possible to-
wards that goal.

(…) [A]ny assessment as to whether a State 
has discharged its minimum core obliga-
tion must also take account of resource 
constraints applying within the country 
concerned. Article 2(1) obligates each State 
party to take the necessary steps ‘to the max-
imum of its available resources’.”9 

This approach is reflected in several legal in-
struments recognising social rights in the do-
mestic and international sphere. The Inter-
national Covenant on Economic, Social and 
Cultural Rights (Article 2(1)), for instance, 
formulates the obligation of states in the fol-
lowing manner:

 “Each State Party to the present 
Covenant undertakes to take steps, (…) to 
the maximum of its available resources, 
with a view to achieving progressively the 

full realisation of the rights recognised in the 
present Covenant by all appropriate means, 
including particularly the adoption of legisla-
tive measures.” [my emphasis]

I happen to believe that the idea of a “pro-
gressive right” (i.e. one to be achieved pro-
gressively, in future rather than immediate-
ly) is conceptually flawed because it is in-
compatible with the concept of right in the 
well-established strong sense of the term, 
i.e. as a norm of high priority to be respect-
ed immediately unless there are some spe-
cial and exceptional grounds not to do so.10 
However, I do not have space to discuss this 
issue here.11 My aim here is to try to clarify 
the concept of resource scarcity that needs 
to be taken into account when determining 
the content of social rights. The assump-
tion, explicit in the passages quoted above 
and implicit in a large part of the literature, 
is that resources are simply insufficient in 
most, if not all countries in the world, to 
make the immediate implementation of so-
cial rights possible.12

James Nickel explains that assumption well 
in his entry to the Stanford Encyclopaedia of 
Philosophy on human rights when referring 
to some criticisms levelled against them: 

“It is very expensive to guarantee to 
everyone basic education and minimal mate-
rial conditions of life. Perhaps social rights 
are too expensive or burdensome to be justi-
fied even in rich countries.”13

Surprisingly, social rights supporters have 
not by and large taken issue with this as-
sumption, but rather accepted it, as already 
noted, and then tried to counter it with the 
claim that civil and political rights are also 
costly (the parity thesis I referred to in the 
Introduction above). David Bilchitz, for in-
stance, a leading South African academic and 
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supporter of social rights, states in his book 
that “[t]he world (…) does not contain an 
abundance of all the resources that we need 
to fulfil our [social] rights”.14 The Office of the 
UN Commissioner for Human Rights echoes 
the claim: 

“[T]he reference to ’resource avail-
ability’ reflects a recognition that the reali-
sation of these rights can be hampered by a 
lack of resources and can be achieved only 
over a period of time.”15

But are social rights really “too burdensome”, 
or “too expensive” to be implemented imme-
diately? It depends, of course, on how one de-
fines the content of these rights, an issue on 
which, as already noted, there is no consensus 
at present, not even among social rights sup-
porters. In Nickel’s statement, for instance, 
there is an assumption that social rights are 
entitlements to the satisfaction of a certain 
minimum level of needs in education, health-
care, housing, etc. Other commentators, how-
ever, interpret these rights in a much more 
generous manner.16 This lack of consensus is 
reflected in legal instruments. In the Constitu-
tion of Finland, for instance, there is a “right 
to basic subsistence” and a duty on the state 
to guarantee “adequate social, health and 
medical services”.17 In other constitutions 
and in some international legal instruments, 
however, these rights are formulated in more 
generous terms. In the International Cove-
nant on Economic, Social and Cultural rights, 
for instance, the right to health is recognised 
as a right to the “enjoyment of the highest 
attainable standard of physical and mental 
health”, and other social rights are formulated 
as rights to adequate rather than basic “food, 
clothing and housing”. 

There is also no consensus on whether so-
cial rights are unconditional or targeted, 
i.e. belonging only to those who are in need 

through no fault of their own. Whereas in 
the ICESCR there seems to be no condition 
for the enjoyment of these rights, in the Uni-
versal Declaration of Human Rights these 
rights are formulated as conditioned on 
“lack of livelihood in circumstances beyond 
[the individual’s] control” (Article 25) [my 
emphasis]. A similar provision is found in 
the Brazilian Constitution which expressly 
states that the system of social security and 
social assistance funded by the state through 
general taxation has the objective to protect 
the ill, the disabled, the very old, pregnant 
women and those involuntarily out of work,  
i.e. all those who are needy through no fault 
of their own.18

Now, given that there is no consensus as 
yet on the precise content and nature of so-
cial rights, it is rather surprising that the lit-
erature has converged so easily, supporters 
and detractors alike, on the assumption that 
resources are simply not sufficient in most 
countries for immediate implementation of 
these rights. That would have been appropri-
ate only if most of the world were clearly too 
poor to afford these rights even at their least 
generous possible formulation (i.e. as rights 
to the satisfaction of minimum basic needs 
brought about by circumstances beyond the 
individual’s control) or if there was consensus 
around the most generous conception that ad-
vocates the highest standards of health, edu-
cation, housing, etc. For those supporting the 
latter, most generous formulation, Maurice 
Cranston’s infamous remarks made several 
decades ago would still be appropriate: 

“How can governments of those 
parts of Asia, Africa and South America, 
where industrialisation has hardly begun, be 
reasonably called upon to provide social secu-
rity and holidays with pay for the millions of 
people who inhabit those places and multiply 
so swiftly? (…) [F]or a government to enforce 
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[social rights], it would need to have access to 
great wealth, wealth that most governments 
of the world have no means of acquiring.”19     

If this most generous and implausible formu-
lation is rejected, however, then the most ap-
propriate stance is to approach the resources 
issue in a less rhetorical and superficial man-
ner than the literature has tended to do. Two 
main interrelated and crucial questions that 
need to be addressed are these: how poor, 
or rich as the case may be, our world and the 
individual countries in it actually are? What 
should the content and nature of social rights 
be in such a world? The next sub-section ad-
dresses the first question. The latter is the 
subject of section II. 

I.2 The Poverty and Wealth of Nations: Is 
Most of the World Simply Too Poor to Af-
ford Social Rights?

Let us start by noting that the level of wealth 
in our world has never been greater than 

it is today. Gross world product (GWP), i.e. 
the combined gross national product of all 
the countries in the world, was, in 2011, ap-
proximately US$78.95 trillion. That makes a 
per capita GWP of approximately US$12,000. 
Despite all financial and economic crises, in-
cluding the most recent one of 2008 (“The 
Great Recession”), GWP and GWP per capita 
have not stopped growing and have never 
been so high. It has actually almost doubled 
in the past twelve years alone.20 

We can immediately dismiss, therefore, any 
claims that the world as a whole is simply 
too poor to guarantee all its inhabitants the 
satisfaction of their basic needs, most cer-
tainly if these are set at a reasonably basic 
level. Indeed, if one divides GWP per capita 
by the days of the year, the result adds up to 
just over US$32 a day, which would be plen-
ty to enable everyone in the world to afford 
basic needs in food, clothing, shelter, educa-
tion and health at a reasonably high level. 
To see this one can compare this figure 
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with a couple of other indicators intended 
to measure the resources necessity of indi-
viduals to achieve a basic standard of liv-
ing. In the USA, for instance, the living wage 
calculator of the Massachusetts Institute of 
Technology estimates that a family of four in 
the county of New York needs US$39,348 a 
year after tax to afford food, medical, hous-
ing, transportation and other basic expens-
es. That makes US$26.95 a day per person.21 
At the other end of the spectrum, the World 
Bank sets its absolute poverty thresholds 
at US$1.25 and US$2 a day, that is, 25 and 
16 times below respectively what GWP per 
capita would allow everyone to have under 
a perfectly equal distribution.  At the higher 
US$2 a day threshold a redistribution of less 
than 0.5% of GWP, or less than 1% of high 
income countries Gross National Product’s 
combined, would be sufficient to take out of 
poverty everyone in the world (i.e. the 40% 
of the world population who live below that 
threshold). For the lower US$1 a day ex-
treme poverty threshold, even less would 
obviously be required.22 Thus, as the World 
Bank affirmed more than fifteen years ago:

“The world has more than enough 
resources to accelerate progress in human 
development for all and to eradicate the 
worst forms of poverty from the planet. Ad-
vancing human development is not an exor-
bitant undertaking. For example, it has been 
estimated that the total additional yearly 
investment required to achieve universal ac-
cess to basic social services would be rough-
ly $40 billion, 0.1% of world income, barely 
more than a rounding error. That covers the 
bill for basic education, health, nutrition, re-
productive health, family planning and safe 
water and sanitation for all.”23

 
It is clear from the data above that resources 
produced in the world as a whole would in 
no way be insufficient to enable everyone to 

satisfy their basic needs, even when these are 
set at reasonably high levels.24 We can confi-
dently and quickly refute, therefore, the argu-
ment often accepted without contestation by 
many, including social rights supporters, that 
it would be simply too expensive and burden-
some to guarantee to everyone basic educa-
tion, health, food, housing, etc. The problem, 
so far as the world as a whole is concerned, 
is clearly not one of pure scarcity (i.e. insuf-
ficiency), but rather one of distribution. 

Whether this unequal distribution is mor-
ally wrong, represents a violation of social 
rights or could be changed without signifi-
cant negative implications for the produc-
tion of resources are, of course, different and 
crucial questions. I will discuss them further 
in the second part of this article. The point 
for now is simply that social rights cannot be 
dismissed tout court or regarded as impos-
sible to realise in the short term on grounds 
that the world as a whole is simply too poor 
to guarantee basic needs to everyone.    

Let us now change the focus from the world 
as a whole to individual countries within it. 
Perhaps what those stating that the world 
is simply too poor to afford social rights re-
ally mean is that most countries in the world, 
individually considered, are too poor. They 
may well be assuming the more accepted 
position that social rights’ corresponding 
duties are primarily domestic matters. Un-
der this assumption, the generic claim that 
social rights cannot be immediately imple-
mented and are therefore to be progres-
sively realised would be plausible if most of 
the countries in the world were indeed too 
poor to afford them. In an insightful article 
on social rights James Nickel proposes this 
very test: “The test of feasibility for an inter-
national human right that I propose is that 
most countries in the world today are able to 
implement the right in question.”25
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But is this modified claim any more plau-
sible than the previous one? We must look 
at the wealth of empirical data available on 
the economic situation of individual coun-
tries to test it. It is worth re-emphasising, 
first, that the plausibility of the claim de-
pends on how the content and nature of 
social rights are defined. But let us again 
leave that complex matter aside for the 
moment (I will return to this issue later) 
and start by looking at the economic situ-
ation of individual countries in the world. 
Gross Domestic Product (GDP), the stand-
ard measure of a country’s wealth, varies 
enormously among countries, and a large 
share of the world’s GDP is indeed heavily 
concentrated in the most developed ones. 
This might give many the impression that 
for most countries in the world it would 
indeed be impossible or extremely diffi-
cult to afford the satisfaction of the basic 
needs of their entire populations. But this 
impression would again not be borne by 
the facts. All but the poorest country in 

the world (The Democratic Republic of the 
Congo) have a GDP per capita above the 
lowest World Bank threshold of US$1.25 a 
day, and all but six would have a GDP per 
capita above the higher US$2 dollar a day 
threshold. More than half of the countries 
in the world have a GDP per capita above 
US$28 a day, or US$10,500 a year, which is 
the GDP per capita of Palau, ranked 114th 
among the 227 countries in the world with 
available data. You will remember that the 
living wage in New York, not one of the 
cheapest places in the world, was calculat-
ed by the MIT as being US$26.95 a day per 
person. Almost 75% of the countries of the 
world have a GDP per capita above US$10 a 
day, which is the current GDP per capita of 
India (US$ 3,800 a year, 2012 data), often 
used as an example of social rights unfea-
sibility. China, another country often intui-
tively regarded as too poor to afford social 
rights to everyone, has a GDP per capita of 
US$24.83 a day, almost the living wage in 
New York just mentioned.26 
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The data just presented seems again to 
show that the intuitive belief that social 
rights are much too expensive for most 
countries, in particular developing ones, 
to afford, a belief shared both by support-
ers and detractors of these rights, cannot be 
substantiated by the facts. Again, just as the 
world as a whole would be able, in princi-
ple, to support its entire population’s basic 
needs at a relatively high level with a GDP 
per capita of US$32 a day, most countries in 
the world considered individually produce 
enough resources a year to support their 
whole populations above, and often well 
above the US$2 a day level.27 

It is important to reemphasise, at this junc-
ture, that the exercise so far has been a pure 
economic plausibility assessment. Nothing 
written so far has touched on the extremely 
complicated issues of normative justification 
and political feasibility, crucial to the defini-
tion of the content and nature of social rights. 
These will be discussed in the next section of 
this article. But the empirical data just pre-
sented enables us to approach these issues 
in a more informed and less abstract manner 
than the literature has so far tended to do. 

The main issue for the vast majority of coun-
tries and for the world as a whole is not 
one of absolute insufficiency of resources, 
but rather inequality, i.e. that the relatively 
abundant world resources are distributed 
across and within nations in such a manner 
that some people are able to enjoy very high 
standards of living while others are incapa-
ble of satisfying even their most basic needs. 
Is redistribution of privately held resources 
from the better off to the worse off norma-
tively required for compliance with social 
rights? If so, to what extent? Should it happen 
only within the borders of national states or 
also across them? How politically and prac-
tically feasible would the appropriate redis-

tributive measures, whatever they are, be?  
The discussion of these intractable issues, to 
which we now turn, is essential for progress 
in the understanding and implementation of 
social rights and must be carried out within 
the backdrop of the concrete empirical data 
just presented.

II. Social Rights in a Context of Relative 
Abundance

When terms such as “resource scarcity”, “re-
source availability” and “lack of resources” 
are used in connection with social rights, we 
must therefore be careful not to accept too 
readily and, as shown above, mistakenly, that 
the whole world, and most countries within 
it, are simply not rich enough to enable eve-
ryone to satisfy the needs related to these 
rights. A better and more helpful way of ap-
proaching the issue, I suggest, is through a 
distinction between two types of scarcity: 
absolute scarcity (insufficiency) and relative 
scarcity (inequality). A situation of absolute 
scarcity is one in which available resources 
are clearly insufficient to guarantee every-
one’s satisfaction of basic needs. A situation 
of relative scarcity is one in which available 
resources are in principle sufficient to sat-
isfy everyone’s basic needs yet, due to the 
way these resources are distributed, some 
individuals are able to satisfy all their basic 
needs and more whereas others fall below 
basic needs satisfaction.28

As the data presented above clearly shows, if 
our focus is the world as a whole, the appro-
priate standard to use is that of relative scar-
city. The same goes for most of the countries 
in the world, but exactly how many would 
depend on at what level we set the thresh-
old of basic needs satisfaction. In any event, 
as we saw, even if we set the threshold at a 
reasonably high level (say at double or triple 
the poverty threshold of the World Bank), 
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the standard of absolute scarcity would apply 
only to a handful of countries in the world. 

Some important implications follow from 
this. First, social rights cannot be dismissed 
as infeasible on grounds of resource limita-
tions alone as some critics do, even if one 
adopts a more generous interpretation of the 
content of these rights. These critics might 
be right in relation to some few countries, 
as feasibility should indeed be an important 
consideration when determining the content 
of a right and its corresponding duties, but 
are clearly wrong in relation to most coun-
tries in the world.29 Secondly, and most im-
portantly for the purposes of this article, 
social rights supporters themselves should 
understand this and change their strategy in 
their fight for these rights accordingly. 

Once it is realised that inequality (i.e. relative 
scarcity) rather than insufficiency (absolute 
scarcity) is the actual obstacle to the satis-
faction of basic needs of most poor people 
in the world, the intractable yet unavoidable 
question for social rights supporters is this: 
what precise redistributive duties, if any, are 
entailed by social rights in our world of rela-
tive abundance of resources? Ought available 
resources to be more evenly distributed? If 
so, to what extent? To the extent that eve-
ryone is able to satisfy a minimum level of 
basic needs, or further to enable everyone 
to achieve an adequate standard of living? 
Should that right apply equally to everyone 
irrespective of what they do with their lives 
or only to those who cannot support them-
selves for reasons beyond their control? 
Should redistribution operate only within 
countries or also across countries? Would 
such redistribution be economically and po-
litically feasible? 

These are the intractable questions that 
most social rights supporters have for too 

long evaded under the cover of “progressive 
realisation” but that need to be answered in 
a plausible manner if these rights are ever to 
achieve equal status with more established 
civil and political rights. I can obviously not 
offer here a fully developed discussion of all 
these issues.30 In the remainder of this article, 
however, I want to propose, even if in sketchy 
form, how I think the task should be taken 
forward. The discussion will be focused on 
the following three main interrelated issues: 
(i) should social rights’ corresponding duties 
apply only within national states or glob-
ally?; (ii) what level of basic needs satisfac-
tion should social rights guarantee?; and (iii) 
should this guarantee benefit everyone un-
conditionally or only those in need through 
circumstances beyond their control?  

II.1 Social and Economic Rights: Universal 
or Local?  

Answering whether social rights should be 
universal or local involves the controversial 
issue of whether principles of distributive 
justice should apply globally or be confined 
to nation states. The problem was insight-
fully discussed by Thomas Nagel in his paper 
“The Problem of Global Justice”.31 He distin-
guishes between two main views, the cosmo-
politan and the political one. Cosmopolitans, 
such as Peter Singer and Thomas Pogge, for 
instance, believe that justice applies among 
individuals and see institutions as a mere 
instrument for the achievement of justice. 
The current absence of global institutions 
capable of implementing economic justice 
among individuals is thus something to be 
regretted and fought against. Supporters of 
the political view, such as John Rawls and 
Ronald Dworkin, see the locus of application 
of principles of distributive justice not on in-
dividuals but rather on institutions that exert 
sovereign power over individuals. No obliga-
tion of distributive justice exists, therefore, 
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between individuals not living under the 
same sovereign power. Given that the world 
is currently organised into separate sov-
ereign states and lacks a global institution 
that exerts sovereign power, socio-economic 
justice is restricted to nation states. Further, 
there seems to be no duty for individuals to 
create such global institutions.     

Nagel himself seems to favour the political 
view, and tries to defend it by claiming that 
“it is this complex fact—that we are both 
putative joint authors of the coercively 
imposed system, and subject to its norms, 
i.e., expected to accept their authority even 
when the collective decision diverges from 
our personal preferences—that creates the 
special presumption against arbitrary ine-
qualities in our treatment by the system”.32  
As he explains, this does not mean that no 
obligations are owed to individuals of other 
nation states; but they are mostly negative 
obligations, to respect “the most basic hu-
man rights against violence, enslavement, 
and coercion”, and exceptionally positive 
obligations to perform “the most basic hu-
manitarian duties of rescue from immedi-
ate danger”.33 His conclusion is neatly sum-
marised in the following passage: “Every-
one may have the right to live in a just soci-
ety, but we do not have an obligation to live 
in a just society with everyone.”34 

I find this line of argument persuasive. In the 
way our world is currently organised, the 
nation state and its political, economic and 
legal systems are still by and large a much 
stronger determinant of someone’s circum-
stances and available choices than foreign 
countries and international institutions (al-
though there are, of course, exceptions and 
great variations – more on which later). My 
income, wealth and well-being still depend 
mostly on the economic and social policies 
of the nation state under whose rules I live, 

especially its regulation of the economy, its 
taxation and social policies. My political right 
to influence them and my political duty to 
abide by its outcomes is what directs my dis-
tributive justice claims primarily towards my 
state and fellow citizens.         

This current situation can, of course, change 
and is indeed changing, although to what ex-
tent and with what effects is a complex em-
pirical matter open for debate. Some have 
claimed that the massive deprivation we 
witness in the world today is a direct conse-
quence of an unjust global institutional or-
der. Thomas Pogge is one of the leading sup-
porters of this thesis. He claims: 

“Given that the present global insti-
tutional order is foreseeably associated with 
such massive incidence of avoidable severe 
poverty, its (uncompensated) imposition 
manifests an ongoing human rights violation 
– arguably the largest such violation ever 
committed in human history. It is not the 
gravest human rights violation, in my view, 
because those who commit it do not intend 
the death and suffering they inflict either as 
an end or as a means. They merely act with 
wilful indifference to the enormous harm 
they cause in the course of advancing their 
own ends while going to great lengths to de-
ceive the world (and sometimes themselves) 
about the impact of their conduct. But still, 
the largest.”35 

But Pogge’s opinion, although extremely well 
argued and backed by robust empirical data, 
is not uncontroversial. Many others claim 
that the global order is actually beneficial to 
the world’s poor and indeed directly respon-
sible for the significant reduction in poverty 
experienced in countries such as China in the 
past decades.36 I do not think that this intrac-
table dispute will be settled anytime soon. 
As a short and medium-term strategy to 
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strengthen social rights, therefore, I suggest 
supporters should adopt the less controver-
sial political view that distributive justice 
is a national matter and attempt to define 
the content of these rights and their corre-
sponding duties within countries. Moreover, 
extending distributive justice beyond bor-
ders is a less pressing concern than usually 
thought. As I have demonstrated in the pre-
vious section, most countries in the world 
are today sufficiently rich (be it because of or 
despite globalisation) to enable every one of 
its citizens to satisfy their most basic needs 
with their own national resources.

II.2 The Content and Nature of Social 
Rights

The next two questions I proposed above can 
be dealt with together since they are closely 
interrelated. They are questions about the 
content and nature of social rights. To reca-
pitulate: (i) what level of basic need satisfac-
tion should social rights guarantee? and (ii) 
should this guarantee benefit everyone un-
conditionally or only those in need through 
circumstances beyond their control?  

The literature has by and large evaded these 
crucial questions by assuming uncritically 
that resources are insufficient to provide 
even a basic minimum to everyone in most 
countries and relying thus on the vague 
idea of progressive realisation. But if my ar-
gument in the previous section is correct, 
these questions, however intractable, should 
not be avoided. The difficulty comes mostly 
from the fact that distributive justice is still 
a highly controversial issue, philosophically 
and politically, and this is in great part due to 
an impossibility, in most cases, of us knowing 
the actual causes of a person’s predicament 
in terms of her ability or inability to satisfy 
basic needs, and also fierce disagreement 
about whether these causes are relevant or 

not for distributive justice. This issue is often 
discussed in the distributive justice literature 
with use of a dichotomy, choice and circum-
stance, or choice and chance, to distinguish 
between the two main potential determi-
nants of a person’s predicament in life. Imag-
ine a homeless person, like Mrs Grootboom 
in the famous South African case.37 Should 
it matter, for distributive justice purposes, 
whether her homelessness was a result of 
her lack of effort and hard-work (choice) or 
lack of opportunity or some kind of disability 
beyond her control (circumstance)?

Political philosophers, politicians and people 
in general disagree fiercely about this, as the 
age old and never ending disputes about the 
social security system vividly attests. Many 
believe that only those who find themselves 
in need through no fault of their own have a 
right to be supported by society (i.e. people 
should bear personal responsibility for their 
free choices, but not for the circumstances 
that affect them), whereas others argue that 
a decent society has a duty to support needy 
individuals simply because they are needy, 
irrespective of causes. The dispute is well 
summarised in the following passage of an 
article by Tom Campbell, a leading propo-
nent of the latter view: 

“If poverty is a violation of human 
rights it is primarily because of the stringen-
cy of the moral demands arising from the ex-
istence of suffering, irrespective of the special 
characteristics or merits of those involved. 
On this view, poverty is the basis of a uni-
versal, unqualified claim based on the moral 
relationships between those who suffer and 
those who can do something about it.”38 

Again, as with the dispute between holders of 
the cosmopolitan and the political view dis-
cussed in the previous section, I don’t think 
we are anywhere near settling this dispute. 
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However, I do think that the view that per-
sonal responsibility matters in social justice 
is currently the less controversial and more 
accepted one. Peter Singer, another leading 
proponent of the moral irrelevance of per-
sonal responsibility, himself admits its radi-
cal nature, accepting that it would require a 
change in “the whole way we look at moral 
issues – our moral conceptual scheme – (…) 
the way of life that has come to be taken for 
granted in our society”.39     

It would again be strategically wise, there-
fore, for social rights supporters to push for 
a definition of the nature of these rights not 
as unconditional claims on society’s support, 
but rather as claims for support in cases of 
deprivation caused by circumstances beyond 
an individual’s control. The Universal Dec-
laration of Human Rights itself adopts this 
less radical position in Article 25, as already 
noted above. Moreover, as I will claim below, 
such a strategy, if well implemented, would 
enable the eradication of poverty from most 
of the world without the need to disrupt the 
intuition held by many that personal respon-
sibility is indeed an important element of 
distributive justice.

The problem is that at the same time that, 
for the reasons explained above, it would 
be unwise to leave the principle of personal 
responsibility aside, it is often impossible to 
implement it. As put by Richard Anerson in 
an insightful paper:

“The idea that we might adjust our 
distributive-justice system based on our esti-
mation of persons’ overall deservingness or 
responsibility seems entirely chimerical. In-
dividuals do not display responsibility scores 
on their foreheads, and the attempt by insti-
tutions or individuals to guess at the scores 
of the people they are dealing with would 
surely dissolve in practice into giving vent 

to one’s prejudices and piques. The criminal 
justice system has a difficult time making re-
liable determinations of an individual’s guilt 
or innocence with respect to the charge that 
she committed a particular criminal act; the 
thought that we could construct a distribu-
tive-justice system that assesses people’s life-
time responsibility is surely a nonstarter.”40

Other difficult obstacles to the implementa-
tion of a personal responsibility based sys-
tem of distributive justice are related to the 
privacy of individuals (we would need to 
pry too much into peoples’ personal lives)41 
and the fact that choice and circumstance 
are often inextricably linked.42 But there is 
a potential solution to these problems. It is 
the adoption of credible presumptions that 
someone’s inability to satisfy basic needs is 
the result of circumstance rather than choice. 
The challenge is to specify these presump-
tions credibly, that is, in such a way that ena-
bles one to assume, with a reasonable level 
of certainty, that an individual’s deprivations 
of basic needs satisfaction are likely to be 
mostly a result of circumstance rather than 
choice. If our presumptions are not credible, 
then we are back to square one, that is, open 
to challenges from those who deny social 
rights on grounds that basic needs depriva-
tion is a matter of choice rather than circum-
stance (the so-called “undeserving poor”).43 
But one does not need complete certainty to 
make these presumptions acceptable and le-
gitimate. We content ourselves with less than 
certainty in many fields of policy and law; 
how could we do otherwise? We make peo-
ple pay compensation to others on a balance 
of probabilities, and we put people in jail 
even if we cannot be 100% sure that they are 
responsible for the crime they are accused 
of. So why should we not also confer social 
rights on individuals based on a reasonable 
presumption that they suffer deprivation out 
of no choice of their own? In the final subsec-
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tion of this part of the article I discuss briefly 
how such a credible presumption could work 
using the idea of equality of opportunity.

II.3 Equality of Opportunity and Social 
Rights

How can we establish a credible presump-
tion that someone’s deprivation of basic 
needs is a consequence of circumstances 
beyond her control rather than choice, that 
is, one that would satisfy believers in per-
sonal responsibility that this person de-
serves to be guaranteed the provision of a 
certain level of basic needs as a matter of 
right? The well-accepted idea of equality of 
opportunity and the growing data available 
on it could. in my view. be helpful here. It 
reconciles the idea of equality, embedded in 
social rights, with that of personal responsi-
bility, thus satisfying this important condi-
tion, as I defended above. Here is how John 
Roemer, a leading proponent of this idea, 
defines it in general terms:

“Citizens of western liberal democ-
racies generally endorse equality of opportu-
nity, I believe, because we think it is morally 
correct to hold persons responsible, at least 
to some degree, for their actions. This moral 
view about responsibility devolves in turn 
from the western liberal view of the value of 
individual freedom. If individuals are to be 
free to choose how to lead their lives, then 
they must be held accountable for those 
choices: otherwise such a freedom is vacu-
ous. In economic phraseology, the cost of 
freedom is responsibility.”44

I have already noted the difficulties in dis-
tinguishing what should be attributed to in-
dividuals’ free choices and what should be 
regarded as caused by their circumstances. 
Roemer is obviously aware of this problem, 
as he himself notes that “[a]ny particular ac-

tion a person takes, and its associated conse-
quences, are (…) caused by a highly complex 
combination of circumstances and autono-
mous choices.”45 The complexity is not only 
of an empirical factual nature, i.e. of access-
ing information about an individual’s life and 
disentangling choices from circumstances in 
all her actions, but also of normative charac-
ter. People often disagree about what should 
be considered an individual’s autonomous 
choice and what should be regarded as cir-
cumstances beyond an individual’s control. 
Take the classic example of smoking, dis-
cussed by Roemer, which can cause lung can-
cer and several other illnesses. Do individuals 
freely choose these consequences? But there 
are also much less controversial cases. No 
one would reasonably dispute, for instance, 
that discrimination of any sort (e.g. racial, 
gender, age) is a matter of circumstances that 
should not put individuals in disadvantage 
regarding their opportunities in life. The level 
of education and income of one’s parents is 
also clearly something that no one is able to 
choose. When inability to satisfy basic needs 
is caused by any of these factors, we have a 
clear case of inequality of opportunity and, as 
a consequence, a violation of social rights un-
der the conception I am proposing.

Now, it is clearly impossible (and also un-
desirable for reasons already explained) to 
implement this conception in a perfectly ac-
curate manner, individual by individual, with 
the information that is possible and legitimate 
to obtain on individuals’ lives. But we can 
make credible presumptions of injustice (i.e. 
of basic needs deprivation due to inequality 
of opportunity) based on the growing avail-
ability of data on inequality of opportunity. In 
an early study, for instance, Bourguignon et 
al. found that “between 10 and 37 percent of 
observed earnings inequality among Brazil-
ian males can be attributed to a set of only five 
exogenous circumstance variables: race; place 
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of birth; mother’s and father’s education; and 
father’s occupation”.46 In a broader survey of 
six Latin American countries (Brazil, Colom-
bia, Ecuador, Guatemala, Panama and Peru), 
Ferreira and Gignoux looked at how total 
household income per capita, which they use 
as a proxy for well-being, is influenced by a set 
of circumstances beyond individuals’ control 
related to family background (parent’s oc-
cupation and education), ethnicity, region of 
birth and gender. After a complex analysis of 
data available in national household surveys 
for these countries, they are able to construct 
what they call “opportunity-deprivation pro-
files”, which identifies “combinations of pre-
determined, morally irrelevant circumstances 
[that] lead to the greatest opportunity depri-
vation in a given society.”47 

In all countries, despite some important 
variations, the data reveals that household 
income in strongly influenced by ethnic-
ity, parent’s occupation and education, and 
region of birth. In Brazil, for instance, black 
or mixed raced individuals, whose parents 
work in agriculture, whose mothers have no 
education and who were born in the North 
or North-East are significantly more likely 
to be poor than individuals with a different 
circumstance profile.48 To put it in more pre-
cise economic terms, they found that “be-
tween one quarter and one half of observed 
consumption inequality is due to differences 
in opportunities” in the selected countries; 
and their estimate is rather conservative, 
as it focuses on a rather small set of circum-
stances.49 In France, according to a study by 
LeFranc et al., “[d]ifferences in social origin 
translate into significant gaps of living condi-
tions”, so “[e]quality of opportunity in income 
acquisition does not prevail”, although the 
“average gap between the most advantaged 
social group, the children of higher-grade 
professionals, and the least advantaged one 
fell by one half” between 1979 and 2000.50 

Even in Sweden, which is regarded as a land 
of equal opportunity, residual inequalities 
remain, which cannot be properly attributed 
to individual effort. According to a recent 
study by Björklund et al. (2011) using a “set 
of circumstances that is about as complete 
as one can expect to compile, given existing 
data sets”, they concluded that “only at most 
one third, and in general less, of inequality is 
due to circumstances in Sweden”.51 

In another study, the World Bank has pro-
duced an index, called the Human Opportu-
nity Index (HOI) focusing on children up to 
the age of 16.52 The focus on children elimi-
nates many problems of separating choice 
from circumstance as it is more likely that 
children’s inabilities to satisfy basic needs 
will mostly derive from their circumstances 
and not their choices. As put in the report: 
“focusing on this age range obviates the 
need to make any distinction between access 
and utilisation related to effort, attitudes or 
preferences of the child or parents. The as-
sumption is that as long as society agrees on 
universalising an opportunity, it must ensure 
utilisation by children, independently of the 
preferences of the child or her family”.53 

The study analyses opportunity of access 
to a set of basic services and goods, divided 
into basic education and adequate housing, 
in light of seven circumstances of children’s 
lives: parent’s education; family income 
per capita, number of siblings, presence of 
both parents at home, child’s gender, head 
of household’s gender and location of resi-
dence (rural or urban). It then constructs an 
index ranging from zero to 100, where 100 is 
a situation of perfect equality of opportunity, 
that is, all children, irrespective of circum-
stances, have access to all basic services. 

Even if the current data is not sufficient to 
disentangle with 100% accuracy choice and 
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circumstance in order to enable the principle 
of personal responsibility to be implemented 
individual by individual, it can give us the 
necessary confidence to establish presump-
tions, in many countries, that a great part 
of basic needs deprivation in our world of 
relative abundance is not due to a lack of ef-
fort by poor people (choice), but rather the 
significant inequalities of opportunities that 
they face in their lives (circumstance). This 
presumption becomes stronger the more 
basic the level of needs deprivation we take 
into account. 

If the conception of social rights I defended 
above is correct, the corresponding duty of 
states is to adopt measures that correct or 
minimise the inequality of opportunities suf-
fered by these groups and, failing that (or 
until the effects of these measures are felt), 
to compensate these groups by guaranteeing 
a minimum level of basic needs satisfaction 
which, most likely, they would have been 
able to achieve had opportunities in their so-
ciety been equal.

Conclusion

I have argued in this article that social rights 
supporters should stop complaining that so-
cial rights are neglected in comparison to civil 
and political rights and investing so much ef-
fort in the argument that both types of rights 
are identical in terms of their dependence 
on scarce resources (the “parity thesis”). We 
should instead try and clarify the concept of 

resource scarcity and how it affects the de-
termination of the content of social rights. 
I have tried to contribute to this project by 
arguing, first, that resources in the world as 
a whole and in most of its countries are cur-
rently sufficient to guarantee everyone a rea-
sonably high level of basic needs satisfaction. 
The problem, therefore, is not insufficiency, 
but rather inequality in the distribution of 
these resources. This raises several intrac-
table questions on resource inequality and 
re-distribution that need to be answered for 
the determination of the content of social 
rights, all pertaining to the controversial po-
litical and philosophical field of distributive 
justice. I have then discussed these questions 
and claimed that the most plausible way of 
conceiving social rights under circumstances 
of such fierce disagreement on how the rela-
tively abundant resources of the world and 
its individual countries should be distributed 
is to view them as rights to an equal opportu-
nity to satisfy basic needs, that is, a right not 
to be unjustly deprived of the opportunity to 
satisfy these needs. I have also claimed that 
the implementation of this conception would 
require the adoption of credible presump-
tions of inequality of opportunity as the 
cause of basic needs satisfaction deprivation, 
and that the growing empirical data on ine-
quality of opportunity can help in that effort.     

There is of course much left to do in the task 
of making social rights real, but I hope this 
article has at least indicated a plausible, real-
istic and promising way forward. 
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Socio-economic inequality is the most press-
ing human rights and development issue of 
the 21st century. The ever greater gulf be-
tween the abundant wealth, sustenance and 
opportunities enjoyed by a few and the daily 
struggle to make ends meet, feed and edu-
cate the children of the many grows increas-
ingly obscene. At the macro level, as a recent 
Oxfam report identifies, the 85 richest peo-
ple in the world have, collectively, as much 
wealth as the world’s poorest 3.5 billion.2 
At the micro level, in London for example, 
enormous mansions are left to decay unlived 
in by their billionaire owners while the city 
experiences a major housing crisis and fails 
to find housing to meet a backlog of need.3 
The present situation, in which we continue 
to allow and even foster extreme inequality 
in resource distribution is particularly unac-
ceptable given that, as a global community, 
we are rich enough to feed, clothe and keep 
everyone healthy.4 

In today’s environment, no matter how able 
and driven a person is, the circumstances of 
their birth are among the most significant 
determinative factors of their likely future. 
Socio-economic inequality is a major part 
of the picture of inequality of opportunity, 
which is an affront to justice and human dig-
nity. We all have a duty to work collectively to 
rectify socio-economic disadvantage. In my 
view, the starting point for human rights law-
yers must be the internationally recognised 
human right of every individual to equality 
and, within that, to be free from discrimina-

Tackling Socio-Economic Disadvantage: 
Making Rights Work

Joanna Whiteman1

tion in all aspects of their life. It is a power-
ful tool which, if used in the right way, can 
focus courts and legislatures on the state’s 
obligation to eradicate socio-economic dis-
advantage. But there is much work to do. So-
cio-economic disadvantage is not a concept 
which appears in any of the international 
human rights treaties and reference to the 
notion by courts and treaty bodies is only in 
its nascent stages. This work needs to gather 
momentum if we are to address the problem.

In this article, I attempt to provide a brief 
introduction to the potential for the right 
to equality and the subsumed right to non-
discrimination to tackle socio-economic dis-
advantage. I am aware that I leave questions 
outstanding and issues remaining for further 
consideration. Further, I do not provide all 
the answers. However, by way of brief intro-
duction to the issue I do the following: first, 
conscious of the dearth of discussion on the 
meaning of “socio-economic disadvantage”, 
I explore its content, with reference to the 
more widely used notion of “poverty”. Sec-
ond, I expound the relationship between 
discrimination and socio-economic disad-
vantage. Third, I provide a brief overview of 
the extent to which socio-economic equality 
is already protected in international human 
rights law. Finally, I explore some of the ways 
in which human rights should be developed, 
both theoretically and in practice, to better 
address socio-economic disadvantage, with a 
particular focus on the rights to equality and 
non-discrimination.   
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1. What is Socio-Economic Disadvantage?

There can be no denying that socio-economic 
disadvantage “is a com plex, multidimension-
al problem” which is difficult to define.5 It is 
therefore unsurprising that in the discourse 
surrounding whether human rights law can 
and/or should protect the socio-economical-
ly disadvantaged, those in favour of its use 
shy away from defining what the term means 
and support for the view that the concept is 
too imprecise to form the basis for legal pro-
tection remains.6 However, “socio-economic 
disadvantage” is not beyond definition. 

Socio-economic disadvantage is closely related 
to the similar and far more commonly used 
term “poverty”. A consideration of the latter 
can help shed light on the former. Like socio-
economic disadvantage, poverty has been 
hotly contested and accused of being impre-
cise, yet it is possible to define it. In his famous 
1979 work Poverty in the UK, Townsend, criti-
cising Orhansky’s view that poverty is a value 
judgement which cannot be verified or demon-
strated, noted that there would be difficulties 
in any approach to defining poverty. However, 
he argued, this did not mean a definition could 
not be objective or distinguished from “social 
or individual opinion”.7 Indeed, Townsend ar-
gued, poverty could be objectively defined in 
so far as it related to relative deprivation.8 The 
important thing was that the definition:

“[s]hould be comprehensive, should 
depend as much as possible on independent 
or external criteria of evaluation, should in-
volve the ordering of a mass of factual data 
in a rational, orderly and informative fash-
ion, and should limit, though not conceal, 
the part played by the value judgement [that 
may also have a role].”9

So it is not fatal for value judgement to play 
some small role in defining the term as 

long as the definition is comprehensive and 
based as far as possible on independent data. 
Townsend summarised poverty as follows:

“Individuals, families and groups in 
the population can be said to be in poverty 
when they lack the resources to obtain the 
types of diet, participate in the activities 
and have the living conditions and amenities 
which are customary, or are at least widely 
encouraged or approved, in the societies to 
which they belong. Their resources are so 
seriously below those commanded by the av-
erage individual or family that they are, in ef-
fect, excluded from ordinary living patterns, 
customs and activities.”10  

Four aspects of his definition are critical for 
our purposes. First, the definition illuminates 
that Townsend’s “poverty” is heavily related 
to a person’s access to resources. It is note-
worthy that other definitions of poverty both 
before and since Townsend’s have adopted a 
definition with an even greater focus on in-
come/material resources than Townsend did, 
with some definitions focusing exclusively on 
income.11 Second, defining a person as living 
in poverty depends on a consideration of their 
deprivation relative to others.12 Third, the 
deprivation is assessed by reference to their 
enjoyment of a number of different things in-
cluding food, living conditions and amenities. 
Fourth, the definition notes that a lack of re-
sources correlates to an exclusion from what I 
will call participation in society. 

The first of these aspects indicates the im-
portant difference between Townsend’s 
poverty and socio-economic disadvantage. 
Socio-economic disadvantage is a broader 
notion than his poverty, encompassing not 
only a person’s access to material resources 
but also their access to social resources.13 As 
the UK government Equalities Office stated, 
when defining the term in 2010, although 
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poverty is the “most important factor” con-
tributing to socio-economic disadvantage, 
socio-economic disadvantage may also be 
“about the complex interplay of factors such 
as health, housing, education, and family 
background, and the resulting lack of ambi-
tions and expectations”.14 Elsewhere, Hepple 
has described the causes of socio-economic 
disadvantage as including a “lack of opportu-
nities for poor per sons to work or to acquire 
education and skills, childhood deprivation, 
disrupted fami lies, inequalities in health and 
poor access to social housing.”15 A detailed 
consideration of all of the factors which con-
tribute to socio-economic disadvantage and 
the creation of a comprehensive list of the 
aspects which make up the definition go be-
yond what is necessary for the purpose of 
this article. In my view Hepple’s summary is 
sufficiently comprehensive for our purposes.

The second, third and fourth aspects of 
Townsend’s poverty definition are common 
to the definition of socio-economic disadvan-
tage. As to the second, to establish whether a 
person is socio-economically disadvantaged, 
an inquiry as to their position relative to oth-
ers is necessary. This is an important point as 
it highlights that, in human rights terms, the 
notion is at the intersection between socio-
economic rights and the right to equality.16 
As Ferraz notes, when it comes to realising 
social rights, “[t]he main problem (…) is not 
insufficiency of resources, but rather ine-
quality of distribution”.17 Furthermore, there 
is a problem to address regardless of wheth-
er the socio-economically disadvantaged in a 
given jurisdiction are or are not to be consid-
ered, in accordance with a current interpre-
tation of international social and economic 
rights, to enjoy those rights.18 The right to 
equality requires that socio-economic dis-
advantage be tackled regardless of whether 
or not the socio-economic rights of all in 
question have been realised (even if there 

is a jurisdiction in which they have). Where 
relative disadvantage continues to impact on 
individuals’ ability to participate fully in so-
ciety, there is still an issue to tackle.19 This is 
one reason why the achievement of equality 
is so important. 

Given this second aspect of the definition, in 
order to identify the socio-economically dis-
advantaged, we must consider what is meant 
by “relative to others”. Of course, its mean-
ing (i.e. how localised a consideration this 
is) can significantly change the nature of the 
inquiry. In formulating his definition of pov-
erty, Townsend was discussing the notion 
in the UK context. For our purposes, given 
that we are using the term in the context of 
human rights obligations – obligations on a 
state – “others” would be other people whose 
human rights the state in question has a re-
sponsibility to protect, respect and fulfil.20  

As to the third, a person’s disadvantage is 
assessed by reference to the enjoyment of 
a number of different things. With the in-
terplay of a wide variety of factors relevant 
to socio-economic disadvantage, and the 
relevance of more than material resources 
to the definition, there are many indicators 
which may be used to measure a person’s 
socio-economic position.21 And there has 
been much debate about the most appropri-
ate indicators.22 The Equalities Review, an 
independent review commissioned by the 
UK Prime Minister to understand long-term 
and underlying causes of disadvantage, 
proposed that “inequalities of outcome” 
be measured in respect of “ten dimensions 
of equality”: longevity; physical security; 
health; education; standard of living; pro-
ductive and valued activities; individual, 
family and social life; participation, influ-
ence and voice; identity, expression and 
self-respect; legal security.23 This is a laud-
ably thorough approach. In order to reach 
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a conclusion as to the extent to which this 
approach is the most comprehensive and 
practically assessable, more work needs 
to be done. Debate as to the indicators and 
the best way of measuring them will inevi-
tably be ongoing as this is a complex issue. 
However, in my view, the fact that valuable 
indicators have both been identified and 
adopted in a wide variety of situations al-
ready indicates that, even if they may thus 
far be imperfect, it is possible to measure 
socio-economic disadvantage. 

As to the fourth, actual or effective exclusion 
from participation in society is a significant 
part of the picture of socio-economic disad-
vantage. For most individuals, such partici-
pation is an important aspect of their per-
sonal fulfilment and is integral to their ability 
to live with dignity. Further, the exclusion of 
the socio-economically disadvantaged from 
participation in decision-making processes 
helps make a cycle of socio-economic disad-
vantage which continues for generation after 
generation a certainty and social mobility no 
more than an aspiration.24

In my view, these elements contribute 
enough content to the notion of “socio-eco-
nomic disadvantage” for the term to be a use-
ful one in law.

2. Socio-Economic Disadvantage and 
Discrimination 

We have discussed the fact that socio-eco-
nomic disadvantage is defined, in part, by a 
person’s relative position to others. There-
fore, it is inherently only present where 
there is inequality. In addition, the relevance 
of discrimination to any discussion of socio-
economic disadvantage is also clear: the two 
phenomena are inseparably intertwined. So-
cio-economic disadvantage is both a basis for 
and a consequence of discrimination. These 

two aspects of the relationship will be con-
sidered in turn.

As to the latter, the fact that socio-economic 
disadvantage often results from discrimina-
tion is relatively well appreciated. There is 
abundant evidence that groups which have 
historically faced and continue to face preju-
dice and discrimination because of a char-
acteristic they share, for example their race, 
gender or disability, are overrepresented 
among the socio-economically disadvan-
taged.25 This is unsurprising. Pervasive dis-
crimination continues to hamper their op-
portunities for employment, and structural 
barriers often impede their access to health-
care and other services. Social structures 
which have been created by overrepresented 
groups to benefit people like them unsurpris-
ingly fail to adequately cater to the needs of 
underrepresented groups. So it is for exam-
ple that, in the majority of cultures around 
the world, women face expectations to be the 
primary child carer in the family and yet are 
faced with workplace environments lacking 
in the flexibility needed to enable them to 
work alongside this presumed responsibil-
ity.26 This, in turn, leaves them more likely 
to be reliant on male family members rath-
er than financially independent and leaves 
them more vulnerable to poverty.  

As to the former, discrimination on the basis 
of a person’s socio-economic disadvantage is 
less understood and remains underexplored. 
This aspect of the relationship speaks to the 
less explored problem that people often face 
prejudice and other discrimination as a re-
sult purely of their socio-economic disadvan-
tage. As the UN Committee on Economic So-
cial and Cultural Rights (CESCR) has stated:

 “A person’s social and economic sit-
uation when living in poverty or being home-
less may result in pervasive discrimination, 
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stigmatisation and negative stereotyping 
which can lead to the refusal of, or unequal 
access to, the same quality of education and 
health care as others, as well as the denial of 
or unequal access to public places.”27 

There is evidence corroborating this state-
ment and identifying that people face direct 
discrimination and prejudice within society 
based solely on their socio-economic status 
or the closely related characteristic, social 
class.28 The problem is particularly acute for 
the poor, socio-economically disadvantaged, 
lower classes, who speak of not only facing 
directly discriminatory prejudice but also of 
being marginalised and underrepresented 
in decision-making processes.29 The latter is 
complex, resulting from a range of structural 
inequalities including policies and practices 
which indirectly favour the more socio-eco-
nomically advantaged. However, it is clearly 
invidious, resulting as it does in a cycle of dis-
advantage. Social mobility (for our purposes, 
the movement of individuals from one socio-
economic group, or class, to another) is still 
an aspiration rather than a reality in most 
states.30 It can only become a reality when 
discrimination on grounds of socio-econom-
ic disadvantage is eradicated.  

So, in my view, the links between the notions 
are undeniable and tackling socio-economic 
disadvantage necessitates tackling discrimi-
nation. With this relationship between socio-
economic disadvantage and discrimination 
considered, it becomes easier to identify the 
gaps in the current protection regime and fo-
cus on the solutions.

3. Socio-Economic Disadvantage and Tra-
ditional Understandings of the Interna-
tional Human Rights Framework

The human rights framework does not pro-
vide explicit protection from socio-economic 

disadvantage. The concept does not fit easily 
within the traditional model of human rights, 
through which the framework and its inter-
pretation have developed.31 As discussed, so-
cio-economic disadvantage is a relative notion 
and assessed by reference to a person’s access 
to material and social resources amongst oth-
er things: addressing it necessitates redistrib-
utive considerations. To require a state to un-
dertake a redistributive exercise is to require 
a state to take certain positive steps. By con-
trast, the emphasis in human rights discourse 
has traditionally been on duties of restraint 
rather than positive duties on the state to take 
action. “[S]ocio-economic inequality has gen-
erally been regarded as a matter of social poli-
cy” rather than law.32 As a result, although the 
human rights framework addresses factors at 
the heart of socio-economic disadvantage, sig-
nificant gaps remain in the protection it pro-
vides. This section explores the rights availa-
ble and their limitations in so far as they relate 
to the issue of socio-economic disadvantage.

Many of the rights contained in the interna-
tional human rights framework have impor-
tant implications for protecting people from 
socio-economic disadvantage. Most notable 
of these are the range of socio-economic 
rights and the rights to equality and non-
discrimination. The International Covenant 
on Economic, Social and Cultural Rights (ICE-
SCR) states that: 

“The ideal of free human beings en-
joying freedom from fear and want can only 
be achieved if conditions are created where-
by everyone may enjoy his economic, social 
and cultural rights, as well as his civil and 
political rights.”33 

It provides for a wide range of social and eco-
nomic rights including the rights to educa-
tion, work, health and an adequate standard 
of living.34 Given that a person’s socio-eco-
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nomic disadvantage is caused, amongst oth-
er things, by a lack of access to the resources 
protected by these rights, their relevance in 
the eradication of socio-economic disadvan-
tage cannot be overstated and they provide 
crucial protection for individuals. 

Article 1 of the Universal Declaration on Hu-
man Rights (UDHR) declares that “[a]ll hu-
man beings are born free and equal in dig-
nity and rights”. All of the substantive human 
rights conventions adopted since the UDHR 
recognise the importance of equality and 
protect every person’s right to be free from 
discrimination. Importantly, Article 2(2) of 
the ICESCR requires that rights under the 
Covenant be realised without discrimination 
against any person. In addition, the Interna-
tional Covenant on Civil and Political Rights 
(ICCPR) also provides a freestanding right to 
equality before the law and non-discrimina-
tion (Article 26) and there has been a prolif-
eration of human rights treaties which pro-
tect the rights of particularly marginalised 
groups and provide crucial non-discrimina-
tion provisions.35 The state’s obligation to 
protect, respect and fulfil a person’s rights 
to equality and non-discrimination applies, 
amongst other things, in relation to the per-
son’s social and economic life.

If revisited, these rights have much to con-
tribute to the eradication of socio-economic 
disadvantage, a fact which will be further 
explored in Part 4. However, they also have 
substantive and practical limitations. By far 
the biggest of these is that, although human 
rights are understood to be interdependent 
and interrelated, in practice, it is rare that 
cases are approached by reference to both 
the socio-economic right at stake and the 
right to non-discrimination. States are not 
explicitly compelled to focus on the eradi-
cation of socio-economic disadvantage and, 
although the ICESCR separately contains an 

obligation to ensure non-discrimination in 
the enjoyment of its rights, there is no ex-
plicit requirement that adjudicators of the 
rights consider the equality or discrimina-
tion implications of any socio-economic 
rights related decision where Article 2(2) is 
not invoked. As a result, decisions enforc-
ing socio-economic rights can, in practice, 
be to the detriment of those who are socio-
economically disadvantaged. In a report for 
the World Bank published in 2012, Gauri and 
Brinks considered the distributive impact of 
socio-economic rights litigation in five coun-
tries and concluded that “only two had pro-
poor distributive impacts (South Africa and 
India), with two being distribution neutral 
(Brazil and Indonesia) and one being ‘sharp-
ly anti-poor’ (Nigeria)”.36 Ferraz, more criti-
cal than Gauri and Brinks in his assessment 
of the impact of health-related jurisprudence 
on the poor in Brazil, has argued that judg-
ments on the right to health in the country 
have actually worsened health inequities.37

Article 2(1) of ICESCR creates a critical sub-
stantive limitation to socio-economic rights 
under the Covenant, declaring that states 
are only obliged to take steps “to the maxi-
mum of [their] available resources, with a 
view to achieving progressively the full real-
isation” of socio-economic rights. As Ferraz 
notes, this wrongly assumes “that resources 
are simply insufficient in most, if not all 
countries in the world, to make the imme-
diate implementation of [socio-economic 
rights] possible”.38 Those interpreting and 
applying socio-economic rights often make 
the same assumption.39 Of course, this as-
sumption has an impact on the implemen-
tation of socio-economic rights in general. 
However, it is particularly problematic from 
the point of view of the rights of the socio-
economically disadvantaged, given the re-
distributive considerations necessary to 
tackle this disadvantage. 
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Often the most apparently resource costly 
cases of socio-economic rights violations are 
those which relate to the protracted poverty 
of a large group within the population of the 
state. In such cases, Article 2(1) and the as-
sumption it implies make it less likely that 
a state will ultimately be obliged to distrib-
ute resources to tackle the issue in question. 
The resource costly nature of such cases also 
makes it less likely that a court will issue a 
“coercive” remedy such as a structural in-
junction in which the state is ordered to take 
specific steps. Whilst there are a few strong 
judgments in such cases, they remain in the 
minority.40 In contrast, judges’ willingness 
to make rulings in cases which do not have 
significant resource implications for the 
state is clearer. Ferraz has criticised the indi-
vidualistic interpretation of socio-economic 
rights by Brazilian judges, stating that this 
interpretation “unduly favours litigants (of-
ten a privileged minority) over the rest of the 
population” and that such litigation “is likely 
to produce reallocation from comprehensive 
programs aimed at the general population to 
these privileged litigating minorities.”41 

The right to non-discrimination is also not 
without its limitations. Although the right 
(in the form in which appears in instruments 
such as the ICESCR and ICCPR) protects peo-
ple from discrimination of any kind – not 
only discrimination on the basis of a number 
of grounds explicitly identified such as race, 
sex and religion but also “any other status” 
– in practice the focus of jurisprudence has 
been on discrimination based on the explic-
itly enumerated grounds. This approach has 
been useful in indirectly tackling the socio-
economic disadvantage of some groups in so 
far as their disadvantage is a consequence 
of one or more enumerated characteristics. 
As discussed, there are clear links between 
some of the enumerated grounds of discrim-
ination and the likelihood that a person is 

socio-economically disadvantaged.42 There 
are many cases in which the right to non-
discrimination on an enumerated ground 
has been applied by courts to the benefit of 
socio-economically disadvantaged people.43 
And in limited instances the link between an 
enumerated ground and socio-economic dis-
advantage has been expressly referenced by 
the court.44

However, as discussed, none of the human 
rights treaties expressly prohibit discrimina-
tion on the grounds of a person’s socio-eco-
nomic disadvantage and there is no consist-
ent recognition of this aspect of discrimina-
tion in jurisprudence.45 Although there has 
been some discussion of “socio-economic 
situation” being an “other status” protected 
by the right, this has been limited.46 So socio-
economic disadvantage as a basis for discrim-
ination is not currently fully addressed either 
explicitly in the right or in the interpretation 
of the right’s reference to “other status”. 

To summarise, traditionally human rights 
have been seen only as resulting in obligations 
of restraint on states, with socio-economic 
inequality seen as having redistributive con-
notations which make it a matter for social 
policy. Whilst socio-economic rights and the 
right to non-discrimination are valuable tools, 
there are some limitations in the ways in 
which they are currently implemented. These 
need to be and can be addressed.

4. Fulfilling the Potential of the Rights to 
Equality and Non-Discrimination 

More needs to be done in order for the hu-
man rights framework to be used effectively 
to address socio-economic disadvantage. 
This requires at least the following interlink-
ing elements: clearer conceptualisation of 
the true nature of human rights obligations 
(in particular in relation to equality), a better 
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use of the international human rights frame-
work that exists and improvements to the 
present framework. In this part, I propose: 
that Fredman’s crucial work Human Rights 
Transformed: Positive Rights and Positive Du-
ties has dealt admirably with the true nature 
of human rights obligations in so far as it ex-
pounds that the positive duties demanded of 
states by human rights have a redistributive 
dimension; that the most important change 
to the way we use the framework is to ensure 
that the rights to equality and socio-econom-
ic rights are never considered in isolation 
when addressing socio-economic matters; 
and that a recognition of the obligation not to 
discriminate on grounds of socio-economic 
disadvantage is one important improvement 
that could be made to the framework. I make 
no attempt to provide an exhaustive list of all 
of the possibilities here.

a) Human Rights Demand Resource Distribution

We have identified that, due to the tradition-
al conception of human rights as imposing 
only negative duties of restraint, matters of 
socio-economic inequality which necessi-
tate resource distribution (and thus a posi-
tive duty on the state) have been viewed as 
matters of social policy rather than law.47 In 
jurisprudence, human rights, including the 
rights to equality and non-discrimination, 
have generally been interpreted through this 
lens of negative duties. And yet, as Fredman 
explains, all human rights give rise to posi-
tive duties as well as duties of restraint. For 
example, the civil and political fair trial and 
liberty rights require states to, amongst oth-
er things, set up and run a suitable judicial 
system to ensure that these rights are pro-
tected. An understanding of the implications 
of positive duties is critical.48 

Fredman has done much to develop this un-
derstanding. She notes that the positive view 

of freedom requires a substantive concep-
tion of equality. It:

“[P]laces a duty on the state to pay 
particular attention to those who are not in 
a position to exercise their rights to the full, 
even if this entails supplying more resourc-
es or providing greater facilitation for those 
individuals than for others not in the same 
category.”49

Socio-economic disadvantage has an in-
vidious effect on a person’s ability to live 
their life to the full and is antithetical to 
full enjoyment of human rights. Properly 
understood, the right to equality requires 
that states pay particular attention to the 
socio-economically disadvantaged and al-
locate more resources if necessary to en-
sure their full enjoyment of their rights. 
There is a much greater need for recogni-
tion of this fact. As Ferraz has pointed out, 
in a “world of plenty” we do not need to shy 
away from the resource implications of en-
forcing equal social rights.50 Theoretically, 
there can be no doubt that human rights 
demand a degree of resource distribution 
and this includes distribution in order to 
eradicate socio-economic disadvantage.51 
Lawyers need to demand, and judges need 
to feel empowered to grant, the remedies 
necessary for a full realisation of the rights 
of the socio-economically disadvantaged, 
even where this demands significant re-
source distribution in states whose plenty 
is controlled by its few.

b) Using Equality and Non-Discrimination in 
Socio-Economic Rights Jurisprudence

As discussed, despite the acknowledge-
ment that rights are interrelated and in-
terconnected, there is no recognised re-
quirement that the equality implications 
of a socio-economic rights related decision 
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be borne in mind. As a result, some socio-
economic rights jurisprudence has been 
assessed to be to the net detriment of the 
socio-economically disadvantaged/poor.52 
If socio-economic rights and the rights to 
equality and non-discrimination continue 
to be considered separately, socio-eco-
nomic disadvantage will remain. Enforcing 
socio-economic rights will not necessar-
ily eradicate socio-economic inequality. 
Equally, without a clearer understanding 
of socio-economic disadvantage as a part 
of the picture of inequality and discrimi-
nation, the pursuit of equality and non-
discrimination will not necessarily result 
in the eradication of poverty. However, if 
these rights cease to be considered in iso-
lation, they can provide some protection 
from socio-economic disadvantage. 

It is noteworthy that the interrelatedness 
of the rights is already beginning to be har-
nessed by lawyers in their litigation strat-
egies and by adjudicators in their judg-
ments. For example, in International Move-
ment ATD Fourth World v France before 
the European Committee of Social Rights, 
the extreme poverty of the Roma families 
evicted from their homes, was a relevant 
fact raised when claiming that their rights 
to housing and freedom from discrimina-
tion under the European Social Charter, 
had been violated.53 Ms da Silva Pimental’s 
socio-economic background was a rel-
evant factor in the violations of her rights 
to healthcare and non-discrimination that 
Brazil was found to have committed by the 
Committee on the Elimination of Discrimi-
nation Against Women.54 After a number 
of big cases in South Africa in which the 
right to equality of the socio-economically 
disadvantaged was highly relevant but not 
claimed, the right formed part of the claim 
in the Treatment Action Campaign case.55 
However, Budlender, a litigator in South 

Africa, explains that it was raised as a “sub-
sidiary claim” in the case and “received lit-
tle attention”.56 He is of the view that those 
litigating socio-economic rights cases in 
South Africa should have picked up the sig-
nificance of the right to equality sooner.57 
Overall, in all jurisdictions, it remains the 
case that the socio-economic rights and the 
right to equality and non-discrimination 
tend to be considered in isolation. When 
they are considered together, litigators 
and/or judges do not always go far enough 
in their strategy or reasoning. We must 
build on these beginnings.

c) Prohibiting Discrimination On Grounds of 
Socio-Economic Disadvantage

One potentially useful development to the 
current framework would be the recognition 
of the right to be free from discrimination 
on grounds of socio-economic disadvantage. 
As discussed, none of international human 
rights treaties do this explicitly. However, 
there is room to develop the argument that 
socio-economic disadvantage is an “other 
status” for the purpose of anti-discrimina-
tion protection and the development of this 
argument is to be strongly encouraged.

There have already been some positive 
steps in this direction when, on rare occa-
sions, “other status” has been interpreted 
to encapsulate discrimination on grounds 
of socio-economic disadvantage, poverty 
or similar concepts. In its general comment 
on non-discrimination in economic, social 
and cultural rights, the CESCR states that 
“[i]ndividuals and groups of individuals 
must not be arbitrarily treated on account 
of belonging to a certain economic or social 
group or strata within society”.58 On this 
basis it has declared that “economic and 
social situation” is an “other status” under 
Article 2(2) ICESCR and so is a ground on 
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which states should prohibit any discrimi-
nation.59 In addition, there have been a lim-
ited number of findings by national and re-
gional courts of discrimination on grounds 
of poverty, homelessness or other grounds 
which are very closely associated with of 
socio-economic disadvantage.60 But this is 
not enough. 
 
Some are concerned about the prolifera-
tion of grounds of discrimination and do 
not believe it is the correct approach. In my 
view, it is one part of the correct approach. 
As Fredman has said, “anti-discrimination 
law is necessarily a response to particular 
manifestations of inequality”.61 This makes 
it reactive in nature. Anti-discrimination 
laws are only effective “if they are moulded 
to deal with the types of inequalities which 
have developed in the society to which 
they refer”.62 This need for evolution has 
been accommodated in the formulation of 
the right to non-discrimination in inter-
national human rights instruments, with 
the reference to a non-exhaustive list of 
protected grounds, meaning the right can 
accommodate our evolving understanding 
of discrimination.63 Of course, a proactive 
as well as reactive approach is required 
to fully understand and respond to socio-
economic disadvantage. As Fredman has 
identified: “[t]he demarcation between 
distributive and status inequality has be-
come increasingly problematic” as “there 
are important interrelationships between 
the two kinds of inequality.”64 Accordingly, 
securing the right to non-discrimination, 
with its focus on status inequality, is only 
one aspect of the struggle. But it is an im-
portant aspect. Socio-economic disadvan-
tage is not a new phenomenon but our 
understanding of it and its impact on in-
dividual dignity has developed over time. 
We must ensure that our interpretation of 

the right to non-discrimination responds 
to the indisputable evidence of massive 
socio-economic inequality both globally 
and nationally. To do this, we must recog-
nise that the right protects people from 
discrimination on grounds of their socio-
economic disadvantage. Developing our 
understanding of the right to non-discrim-
ination in this way provides a useful in-
terim step in the longer term goal of fully 
addressing distributive inequality through 
human rights law.

Conclusion

Serious measures to address the current 
reality of extreme socio-economic inequal-
ity have long been overdue. Socio-econom-
ic disadvantage is, in large part, a problem 
of discrimination both on the traditionally 
enumerated grounds and also because of a 
person’s socio-economic status. The situ-
ation is perpetuated by laissez-faire at-
titudes both amongst governments (who 
focus on individual autonomy and hope 
that everyone will be able to look after 
themselves) and amongst the judiciary 
(who consider resource distribution to be 
a matter of social policy, beyond the remit 
of their authority and to be left to the gov-
ernment). Human rights can be a powerful 
tool. They have already done much to ad-
dress discrimination which results in so-
cio-economic disadvantage for groups such 
as women and racial minorities. However, 
the framework needs closer attention and 
those of us relying on human rights need 
to develop new and better ways of using 
them, if we are to satisfactorily represent 
the poor. If we pursue these developments, 
we may make great inroads into tackling 
socio-economic disadvantage and contrib-
uting to a community in which all can live 
in dignity.
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available at: http://sta.geo.useconnect.co.uk/pdf/Socio%20Economic%20pre-guidance%20guidancev2%20
08012010.pdf (last accessed 25 March 2014). 
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Andrey Leonidovich Zawadski

“On 1 September 2011, I was dismissed 
from my teaching position in the university, 
so my teaching career came to an end. I 
am convinced that my political beliefs were 
the reason for my dismissal. In May-
June 2011, members of national security 
and the president’s administration came to 
the university for an inspection visit. The 
decision to dismiss me was made by the end 
of July and was made in complete silence. I 
then was notified of the non-renewal of my 
contract. When I asked for the reason behind 
my dismissal, they responded by saying that 
they do not remember.”
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Tatsiana Shaputska 

I am 23 years old. I was born and have lived 
all my life in Minsk. From 2007 to 2011, I was 
a member of the Young Front, a youth politi-
cal organisation. Now, I am trying to enrol in 
the European Humanitarian University and 
simultaneously working part time as a jour-
nalist while on maternity leave. 

I initially started thinking about the political 
situation in my country following the politi-
cal demonstrations and “Squares” (camps in 
one of the main city squares in Minsk) which 
were connected to elections in Belarus in 
2006. At the time, I was 16 years old and my 
parents did not allow me to participate in 

Socio-Economic Inequality in Belarus

Testimony of Political Activists

The International Covenant on Economic, Social and Cultural Rights requires 
states to guarantee that the rights contained within it, including those to 
education and work, be exercised without discrimination on any grounds, 
including that of “political or other opinion”. In its recent EU-funded project 
in Belarus, ERT discovered widespread discrimination against political 
opponents of the Belarusian regime. In particular, we found that, as a result of 
their political opinions, political and social activists in Belarus are exposed to 
disadvantages when participating in employment and education.

In January 2014, ERT spoke with two Belarusians whose views are, in one way 
or the other, not in line with those of the Belarusian regime. Tatsiana Shaputska, 
a journalist, spoke of her experience of discrimination in higher education. 
Andrey Leonidovich Zawadski, a teacher, told us that his political views were 
the reason for the termination of his job teaching law to undergraduates.

those events. A year later, on 26 March 2007 
(the day of Belarusian liberty not recognised 
by current authorities but celebrated by the 
political opposition), I participated in demon-
strations. At the same time, I joined the Young 
Front. My political views came from the influ-
ence of mass media and my own considera-
tion of issues. When I first joined the organi-
sation in 2007, I became involved in website 
development and, after some months, I was 
given the position of Press Secretary. 

The Young Front is a Christian democratic 
organisation with conservative views that 
has a history of organising cultural and ed-
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ucational activities. As with most political 
opposition organisations, it is a democratic 
opposition with the major aim of establish-
ing democracy through democratic elections. 
This is usually done through street protests 
around the time of the election. In particular, 
the Young Front protested against the Be-
larusian government’s manipulation of the 
electoral process by compelling certain citi-
zens to vote in the pre-election term period. 
However, at the present time, the organisa-
tion is not as active as it used to be because 
of conditions on its activities imposed by the 
local authorities.

The general situation in Belarus is that your 
political views influence all aspects of your 
lifestyle. There are many ways of supporting 
the current powers. For example, teachers 
are automatically expected to support the 
regime. Many teachers are members of the 
electoral commission and it is usual practice 
for teachers to be such members because the 
counting of election votes occurs in schools. 
It is a vicious cycle: if you do not support the 
current authorities, you inevitably stand out 
from the crowd because the majority does 
not want to oppose authorities. However, 
you must oppose the authorities because of 
your political views. As a result, you feel dif-
ferent from everyone else and this becomes 

your special lifestyle as you have become 
“special” in the country.

My personal experience of discrimination 
on grounds of my political views was when I 
was a law student at a university in Belarus. 
In mid-November 2009, as a representative 
of the Young Front organisation, I was invited 
to the civil society forum of the [European 
Union] Eastern Partnership in Brussels. My 
attendance at the forum meant that I was ab-
sent from classes for three days. At the time, 
there was a rule that students may not leave 
the country’s borders during the school term 
unless they had special written permission 
from the administration. However, this rule 
was nominal and rarely enforced. 

After my return, on 3 December 2009, I was 
summoned to the dean’s office and was pre-
sented with an order of dismissal signed by 
the rector of my university. I was shocked. I 
had a good attendance, had participated in 
scientific conferences and the public life of 
the faculty, and had a high grade point aver-
age of 8.5 points. By contrast, other students 
who had committed a similar infraction 
by crossing the borders, sometimes for far 
longer, and who had worse performances in 
their studies than me, continue to study in 
the university. 

In my view, the way I have been treated by the 
faculty is an exception to the usual approach. 
Even the dean of the faculty proposed in a 
memo to limit the punishment. The copy of 
the dismissal order stated that the dismissal 
was based on two things: first, on my failure to 
explain my absence from classes upon being 
confronted with the dismissal order that had 
shocked me; and, secondly, on two memos, 
the contents of which have not been explained 
to me. The European Commission intervened 
in my defence to oppose the dismissal but I 
was not surprised that I got expelled anyway. 
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I think that my expulsion was motivated by my 
political beliefs. As I was the press secretary of 
the Young Front, my participation in the East-
ern Partnership forum was widely covered 
in the media and the Belarusian authorities 
were aware that the forum did not invite pro-
government and public organisations. 

The formal reason for my absence was my 
participation in the forum, and a three day 
absence for such an event was justifiable – 
I did not think it was disrespectful. First, 
I gave notice to my superior, and second, 
my participation in the civil society forum 
of the Eastern Partnership has allowed me 
to gain important experience as a political 
activist student, which is particularly im-
portant as this was my specialist subject 
at university. Later on in court, my law-
yer reasoned that I did not need a written 
permission because my specialisation at 
university was political science and so it 
was logical that being a representative of 
a political organisation in an international 
forum was a benefit to my studies. But the 
university administration insisted that I 
had to take a written permission from the 
central office of the university and this was 
the basis of my expulsion. 

In reality, people violate this unenforced rule 
all the time – it would be difficult to find a 
person who did not go abroad at some point 
during term time – and many people have 
been absent for much longer periods than 
me without sanction. It would be ridicu-
lous to enforce the rule fully because then 
people would not be able to go anywhere 
at all. In my case, the administration used 
this requirement as the basis for my expul-
sion. There was no further investigation into 
whether the requirement applies only dur-
ing the school term time and not holidays 
and the rule is drafted in such a way that 
you cannot understand whether you have to 

receive permission or not. But, in any case, 
if the administration needed to use it, they 
could do so – as they did in my case. Its ap-
plication was arbitrary.

I appealed against the decision of the Minis-
try of Education to the court of the Moscow 
district. In court, I pointed to the discrimina-
tory nature of my charges. However, the court 
rejected the petition. In court, my lawyer re-
quested to make a comparison of my case 
to similar cases of others where students in 
university went abroad without permission 
to prove that I was not guilty, or, alternatively, 
at least the fact that nobody follows this re-
quirement. The judge declined this request. 

At the trial, I was blamed along with some oth-
er students. But among those other students, 
the days missed were as many as 70 days! The 
court’s final decision was made on the formal 
grounds of the violation of internal rules. 

Most of my friends are members of the 
Young Front or are like-minded people. 
They suffer because of their political views 
in many ways – some of them are arrested, 
others have received administrative fines. 
Our political views affect all of our lives in 
some way here. 

In terms of the future of Belarus, all we can 
do is hope for the best. I believe that the time 
will come for change, and it is important for 
now that there are enough people with fresh 
ideas and resources to take the initiative and 
make the necessary changes. 

Andrey Leonidovich Zawadski

I am 52 years old. I was born and grew up 
in Minsk. I originally trained as an engineer 
and later, in 2001, graduated in law. I have 
also been involved in politics for many years. 
Since 1993, I have been an active member of 
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a civic organisation named in honour of one 
of the most prominent Belarusian figures, 
Lev Sapieha, whose main aims are to restore 
traditions, promote democratic principles, 
develop local self-government and support 
local initiatives. I am also the author of many 
publications on the development on local 
self-government.

In 1990-1996, I was the Deputy of a City 
Council. The major source of my political 
beliefs is and was my family who were criti-
cal of the Soviet regime and were positive 
of the democratic events in Poland and the 
other neighbouring countries in the 1980s 
and 1990s. This, along with the strong sense 
of nationalism I gained from my family and 
background, influenced my political views 
and opinions. I made friends with leaders of 
Belarusian national political groups includ-
ing the Belarusian Popular Front and the 
Belarusian Social Democratic Party, which 
were originally aimed at promoting cul-
tural identity and organised cultural events. 
From those political groups, later on politi-
cal leaders emerged. My most memorable 
event at the time was when I participated 
in restoring Belarusian culture names to 
Belarusian streets (i.e. the pre-communist 
historical street names). 

On 1 September 2003 I became a teacher 
of several subjects including Administra-
tive Law, Constitutional Law, Municipal 
Law, and the History of the State and Law 
at a university. On 1 October 2008, under 
a fixed-term contract, I obtained the posi-
tion of Associate Professor of Theory and 
History of Law. The content of my teach-
ing focused on the juridical aspects of my 
country’s situation. I tried to present ob-
jectively a critical view of the current situ-
ation in the country with the aim that my 
students could understand laws as they 
should be implemented in practice. 

On 1 September 2011, I was dismissed from 
my teaching position in the university, so my 
teaching career came to an end. I am con-
vinced that my political beliefs were the rea-
son for my dismissal. In May-June 2011, mem-
bers of national security and the president’s 
administration came to the university for an 
inspection visit. The decision to dismiss me 
was made by the end of July and was made 
in complete silence. I then was notified of the 
non-renewal of my contract. When I asked 
for the reason behind my dismissal, they re-
sponded by saying that they do not remember. 
It is not normal to have a silent non-renewal 
of contract especially as I had worked for the 
university for eight years, not two weeks or 
two months. The university has obligations 
towards dismissed employees. I should have 
been invited by the commission to a meeting 
when the decision to not renew my contract 
was made, and I should have been given rea-
sons for my dismissal. This did not happen – 
the proper procedure was not followed.

I suspect that the national security and the 
president’s representatives advised, during 
their visit, on what type of people should 
be teachers and what should not. I suspect 
they were not happy with me teaching, on 
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account of my political beliefs, and told the 
university to dismiss me. I can think of no 
other explanation. Throughout my teaching 
career, I never received any complaints, I was 
an honorary associate professor and, in the 
university ratings, I was the top rated among 
the students. Furthermore, another senior 
lecturer who was a member of a religious 
organisation that was not popular with the 
government was dismissed as well. There is 
no reasonable justification for the non-re-
newal of our contracts. 

I had a lot of support. I am grateful for the 
support of my colleagues and my students 
who collected a total of 300 signatures pro-
testing my dismissal. Further, my Faculty ex-
pressed surprise at the university’s adminis-
trative decision in a written statement in Au-
gust 2011, unanimously recommending that 
the administration reconsider its decision 
and renew my contract. This did not happen.
When I took the matter to court for compen-
sation, although I had the law on my side un-
der the Labour Code, I was denied compen-
sation in the end. 

The situation is difficult in Belarus. Even 
though organisations are by nature far 
from being political, if they express an 
opinion different from that of the official 
authorities, they are considered to be po-
litical opposition bodies. This was the case 
with me, as I am a member of a cultural or-
ganisation and my colleague is a member 
of a religious organisation. The fact that I 
had expressed an opinion that did not co-
incide with the official view had resulted in 
me being labelled as someone who associ-
ates with the political opposition. 

In my view, there are many people in Belarus 
who are not afraid to express their political 
opinion. However, in practise, life is unpre-
dictable for such people. 

Political activities are suppressed in Belarus. 
Presidential candidates in the previous elec-
tion have been illegally detained, including 
for example Mikalaj Statkiević. Some organi-
sations have been denied registration, result-
ing in the absence of organisations in some 
regions, and other organisations are given 
conditions which restrict their Activities. 

Although I have lost my full time job as a 
teacher, I still have other means of earn-
ing income. I have contracted some work 
outside of the teaching sector, and I have 
recently been involved in European initia-
tives. I have held seminars on questions of 
local self-government in Minsk and edited 
brochures on the topic of the possibility of 
Belarus joining the European Charter of Lo-
cal Self-Government. I also have contacts in 
different countries. 

However, that is not my main concern. I want 
to do what I think is right and promoting 
democracy remains my priority. Although 
I know that it is difficult to make forecasts, 
the actions of my colleagues and I, in par-
ticular the preparation of a concept on the 
reform of local self-government, are for the 
sake of the future. I understand that change 
will not happen overnight. In Poland, for ex-
ample, the concept of social reforms born in 
the mid-1960s was only brought to life 15-20 
years later. 

I think that we must be ready for gradual 
progress and we must understand that the 
changes will eventually come and when 
they do we must be ready to accept them. 
Otherwise, we will not be hoping for any-
thing and when something changes we will 
not be ready for it, which would be worse. 
Even if I do not live to see the changes, I 
am sure that they will come and I want to 
help set the foundations for reform for this 
inevitable change. 
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“In South Africa, the litigation to at-
tempt to enforce socio-economic rights 
got off to a bit of a false start:  the is-
sue of equality was not raised in either 
of the first two big cases, Soobramoney 
(the right to health services, 1997) and 
Grootboom (the right to housing, 2000). 
The focus was on the content of the pos-
itive obligation on the state to fulfil the 
rights. We chased after the minimum 
core for a while. That proved to be a 
dead end.”

Geoff Budlender
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ERT: You are widely recognised for your 
expertise in strategic litigation in relation 
to the socio-economic rights of the poor. 
How did you get involved in this work? 
What life experiences and major influ-
ences played a role in getting you to your 
present position?

Geoff Budlender: From my schooldays, I 
was in general opposed to apartheid, I think 
mainly because that was what I learnt from 
my parents, who were liberal. When I went 

Socio-Economic Equality in the Courts: 
The Litigator’s Perspective

to university, I became a student activist. I 
learnt in practical ways about the realities 
of apartheid, by working with the people 
who were on the receiving end of apartheid 
in various ways. I was heavily influenced by 
Steve Biko, who was a leader in the black con-
sciousness movement and the South African 
Students Organisation. He made a very effec-
tive and radical challenge to white liberalism. 
I was forced to re-think who I was, and what 
I could and should do in the struggle against 
apartheid. I changed my course of study from 

For the last three years, ERT has worked toward producing a book which is 
forthcoming later this year, entitled Economic and Social Rights in the Court-
room: A Litigator’s Guide to Using Equality and Non-Discrimination Strategies 
to Advance Economic and Social Rights. As the research for this publication 
found, whilst there has been much development before courts around the world 
in advancing protection of socio-economic rights and, separately, equality and 
non-discrimination, to date there is a dearth of litigation focusing explicitly on 
the right to equal enjoyment of socio-economic rights. 

Addressing socio-economic disadvantage and poverty is arguably the biggest 
but most pressing challenge for equality lawyers in the 21st century. The gap 
between the rich and poor is ever increasing, both within particular countries 
and across borders. And yet, there is some way to go before human rights are 
implemented in such a way as to adequately address this challenge.

ERT spoke with two experts in matters of socio-economic rights and the rights 
to equality and non-discrimination, both of whom have a wealth of experience 
of litigating these rights before the courts. Geoff Budlender is a practising bar-
rister in South Africa. He was one of the founders of the Legal Resources Centre 
and continues to undertake socio-economic rights work now that he is in private 
practice. Iain Byrne is Acting Head of the Economic, Social and Cultural Rights 
Team at Amnesty International. During his time at INTERIGHTS, he was involved 
in numerous socio-economic rights cases being brought before courts in Europe.
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medicine to law because I thought it created 
opportunities to make a contribution. 

When I first became a lawyer, I was involved 
in representing political activists who were 
being prosecuted for their anti-apartheid ac-
tivities. I then became interested in how the 
law could be used strategically to challenge 
some of the underlying iniquities of apart-
heid. In 1979, I was one of the founders of 
the Legal Resources Centre (LRC), a public 
interest law centre which was established 
with that goal.

Finally, in 1994, we achieved political de-
mocracy. The challenge now became how to 
deal with the deeply entrenched poverty and 
inequality which had been created by apart-
heid. The struggle against apartheid had not 
only been a struggle for the vote – it was also 
a struggle against poverty, hunger, landless-
ness, homelessness, poor education and so 
on. So it was not surprising that the 1996 

Constitution included pretty generous social 
and economic rights – the challenge became 
how to operationalise them.

My involvement in these issues was a natural 
progression from the work which I had pre-
viously done. I left the LRC for just under four 
years to serve as civil service head of the new 
Department of Land Affairs, which was cre-
ating and implementing a national land re-
form programme. I then returned to the LRC 
for another four years, during which almost 
all of my work was in strategic litigation on 
socio-economic issues. Now I am in private 
practice as a barrister, still doing a good deal 
of work in that area.

Iain Byrne: Like many people, I first became 
interested in human rights as a member of 
Amnesty International. However, in those 
days (the 1980s) Amnesty did not work on 
socio-economic rights, reflecting the relative 
lack of attention given to those rights by inter-
national NGOs at that time. I would not have 
imagined that nearly 30 years later I am now 
part of the economic, social and cultural rights 
(ESCR) team at Amnesty, the organisation 
having started to work on them a decade ago.

It was not until I studied at the Human Rights 
Centre, Essex University in the 1990s that 
I became more aware of socio-economic 
rights. This interest was reinforced when I 
taught a postgraduate course on the subject 
in Brazil for the Centre followed by research 
for a study auditing ESCR protection and en-
joyment in the UK.

During my time at INTERIGHTS, working with 
my colleagues, I developed the socio-econom-
ic rights work of the organisation. In so doing 
I became involved in litigation including the 
first cases taken by INTERIGHTS to the Euro-
pean Committee of Social Rights (ECSR) un-
der the collective complaints mechanism.
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One of the biggest influences on me person-
ally was the late Professor Kevin Boyle at Es-
sex University. Not only was Kevin a brilliant 
academic but he was committed to translat-
ing this expertise into practical action (in his 
particular case taking ground-breaking cases 
to the European Court of Human Right). At 
the same time he was also encouraging and 
supportive of younger colleagues. It was 
thanks to Kevin that I came to work on socio-
economic rights and to realise their impor-
tance in ensuring that everybody can enjoy a 
dignified and decent life.

ERT: How do you see the relationship be-
tween the rights to equality and non-dis-
crimination on the one hand and socio-
economic rights on the other? How do you 
asses global developments in human rights 
in the last few decades in these two areas?

Geoff Budlender: I see these rights as 
closely connected. Socio-economic rights 

are a means of addressing inequality. And 
the right to equality is a means of achieving 
socio-economic rights. 

When our Constitution was negotiated, there 
was controversy about whether it should en-
trench and protect existing property rights. 
There was a concern that this would en-
trench the existing inequality. The introduc-
tion of socio-economic rights was in part to 
create a counter-balance to the possible en-
trenchment of inequality. In practice, socio-
economic rights are poor people’s rights, 
because wealthy people are able to use their 
own resources to achieve their social and 
economic needs or desires.  

Iain Byrne: The two are inextricably linked. 
As the UN Committee on Economic, Social 
and Cultural Rights (CESCR) has stated, “[n]
on-discrimination and equality are funda-
mental components of international human 
rights law and essential to the exercise and 
enjoyment of economic, social and cultural 
rights”.1

Ensuring equality and non-discrimination 
for all is an immediate and cross-cutting 
obligation and the failure to do so is a clear 
rights violation. This fundamental guarantee 
is reflected in the current debate around the 
post-2015 development goals as exempli-
fied in the need this time “to leave nobody 
behind” – compared to the failure of the cur-
rent Millennium Development Goals (MDGs) 
to incorporate human rights which has re-
sulted in huge inequalities across many of 
the current goals.

In 2009 the CESCR recognised the impor-
tance of the link with a dedicated General 
Comment. In so doing, the Committee specif-
ically highlighted “economic and social situ-
ation” as a ground of discrimination, noting 
that “[a] person’s social and economic situ-
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ation when living in poverty or being home-
less may result in pervasive discrimination, 
stigmatisation and negative stereotyping 
which can lead to the refusal of, or unequal 
access to, the same quality of education and 
health care as others, as well as the denial of 
or unequal access to public places.”2 

Both areas have witnessed a significant 
growth in standard-setting and jurispru-
dence during the last 20 years. In particu-
lar there has been an increasing amount of 
socio-economic rights caselaw at all levels, 
much of it concerning lack of equal access 
to, and enjoyment of, rights such as health, 
education and adequate housing. The recent 
coming into force of the International Cove-
nant on Economic, Social and Cultural Rights’ 
own complaint mechanism (nearly 40 years 
after its civil and political rights counterpart) 
should herald significant new decisions, as 
will a similar system for the Convention on 
the Rights of the Child.

However, this increasing judicial attention has 
not always translated into positive economic 
and social change on the ground, especially 
for the most disadvantaged and marginalised. 
Implementation remains a key challenge.

ERT: To what extent is the lack of enjoy-
ment of socio-economic rights a problem 
of inequality in the jurisdiction in which 
you have been practicing?

Geoff Budlender: Inequality is both a cause 
and a manifestation of the lack of enjoyment 
of socio-economic rights in South Africa. Un-
equal access to education, health care and 
employment aggravates and perpetuates the 
lack of enjoyment of socio-economic rights. 
Inequality lies at the heart of it all.
 
Iain Byrne: Inequality is clearly one of the 
most (if not the most) significant issues im-

pacting on lack of socio-economic rights en-
joyment in Europe. The austerity measures 
implemented by governments across Europe 
following the financial crisis have resulted in 
systematic and widespread socio-economic 
rights retrogression. 

However, the impact has been particularly 
disproportionate on disadvantaged minori-
ties such as the Roma, migrants, people with 
disabilities and children living in low income 
families. Even where economies are recov-
ering we are often seeing growing inequal-
ity as people at the bottom do not share in 
socio-economic progress. This phenomenon 
is reflected in the assessments by human 
rights bodies such as the Council of Europe’s 
European Committee of Social Rights and 
the UN’s Committee on Economic, Social and 
Cultural Rights.

ERT: Can you talk a little bit about the 
legal landscape in your jurisdictions re-
garding equality in respect to socio-eco-
nomic rights? What is the extent of the 
courts’ involvement in this area?

Geoff Budlender: Because of the litiga-
tion history in respect of socio-economic 
rights that I mentioned earlier, the courts 
have only slowly become involved with is-
sues of equality in respect of socio-economic 
rights. We now have a fairly well-developed 
jurisprudence with regard to the meaning 
of “unfair discrimination”, the core concept 
in our equality right. However, we have not 
yet adequately translated this into a means 
of addressing systemic inequality in the pro-
vision of services or benefits. In some ways, 
our task should be easier than in many other 
countries because of the close correlation 
between race and poverty.

It is relatively easy to characterise some 
forms of social inequality as racial inequal-
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ity. This means that we have not yet had to 
address the sometimes contested question of 
poverty as a ground of discrimination. 

Iain Byrne: Although not every European 
country has a comprehensive framework 
of legally entrenched socio-economic rights 
(e.g. the UK and Ireland lack such) all of them 
will have some form of regulatory legislation 
governing areas such as housing, education, 
health, work and social security. This will 
often involve scrutiny by quasi-judicial bod-
ies such as employment or housing tribunals 
with a right of appeal to courts. Many (if not 
the majority) of the cases will concern lack of 
equal access or discrimination which could 
of course also be examined by dedicated 
equality rights bodies. 

All of the above demonstrates that economic 
and social issues are capable of both adju-
dication and enforcement even if the actual 
number of cases concerning alleged viola-
tions of substantive legally entrenched so-
cio-economic rights may be relatively small 
but growing. Across Europe from Hungary to 
Finland, from Portugal to Latvia, courts have 
handed down significant socio-economic 
rights related decisions. Only recently, Portu-
gal’s Constitutional Court struck down gov-
ernment austerity measures cutting public 
sector pensions.

ERT: Has there been much litigation in 
which the rights to equality and/or non-
discrimination have been employed to 
protect the socio-economic rights of dis-
advantaged groups?

Geoff Budlender: The litigation to attempt 
to enforce socio-economic rights got off to a 
bit of a false start:  the issue of equality was 
not raised in either of the first two big cases, 
Soobramoney3 (the right to health services, 
1997) and Grootboom4 (the right to housing, 

2000). The focus was on the content of the 
positive obligation on the state to fulfil the 
rights. We chased after the minimum core for 
a while. That proved to be a dead end.

I think Treatment Action Campaign (preven-
tion of mother-to-child transmission of HIV, 
2002) was the first occasion on which equali-
ty was raised in a major socio-economic rights 
case – but it was raised as a subsidiary argu-
ment amongst many others and received little 
attention. It was only as we progressed, that 
we began to appreciate the full significance of 
an approach based on the right to equality. We 
should have picked this up earlier.

An early case (Larbi-Odam,5 1998) dealt with 
discrimination in the refusal to employ non-
citizen permanent residents as teachers. But 
I think most of us missed the signal which it 
sent. Even now, the issue of equality is not 
adequately explored and raised. It is too of-
ten raised only as a “fall-back” argument. We 
have not adequately explored either its con-
tent or the question of appropriate remedies 
for a breach.

Iain Byrne: Some of the groundbreaking 
socio-economic rights cases at both the do-
mestic and supranational level have involved 
issues of equality and/or non-discrimination 
with respect to disadvantaged groups such 
as the Roma and migrants. These include DH 
v Czech Republic6 before the European Court 
of Human Rights, concerning systematic dis-
crimination against Roma pupils in the edu-
cation system and a number of cases before 
the European Social Rights Committee (e.g. 
FIDH v France7 – medical assistance for il-
legal migrants; ERRC v Italy,8 ERRC v Greece9 
and INTERIGHTS v Greece10 – inadequate 
housing for Roma). 

Both the European Convention on Human 
Rights (ECHR) and the European Social Char-
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ter contain dedicated provisions on equality 
and non-discrimination (Article 14 of the 
ECHR and Article E of the Revised Charter), 
both of which have to be argued with other 
substantive rights provisions.

ERT: In your experience, what are the 
main challenges in litigating the socio-
economic rights of the disadvantaged?

Geoff Budlender: The fundamental problem 
is that inequality is so gross and all-pervasive 
that one sees it in all parts of our national 
life, all the time. Government is committed to 
addressing it, but often does so clumsily or 
ineffectively. We have not yet worked out a 
means of identifying which aspects are vul-
nerable to constitutional challenge and what 
the appropriate remedies would be.

A good example of this is the school system, 
which is highly unequal and, in fact, dysfunc-
tional in some places. There is a constitution-
al right to basic education and a constitution-
al right to equality.  The breach is obvious. 
The remedy is, however, less obvious.

Iain Byrne: Beyond the general challenge in 
socio-economic litigation of ensuring suffi-
ciency of evidence, involving disadvantaged 
groups can present particular challenges.

The very fact that people are disadvantaged 
means that they are frequently marginalised 
from society, including the legal system. For 
such groups, trying to convince them that 
litigation can be an effective means of achiev-
ing positive and meaningful change in their 
lives can be difficult. Even if pro bono legal 
assistance is available, the length of time of 
some litigation (especially if it involves ex-
hausting all available domestic remedies 
and going to supranational bodies such as 
the European Court of Human Rights) can 
be lengthy with no guarantee of implemen-

tation at the end. The more disadvantaged 
the group, the greater the likelihood that it 
will be subject to some form of stigma and/
or prejudice which will have a negative influ-
ence on the willingness of the state to comply 
with any positive decision.

Assuming victims can be identified and will-
ing to proceed (something, of course, which 
is not required for the collective complaints 
system under the Social Charter but is more 
a question of effective collaboration with 
national NGOs), the challenge of evidential 
proof can be daunting in socio-economic 
cases. Clearly, and particularly in proving 
inequality and discrimination, the use of sta-
tistical data can be vital. However, such dis-
aggregated data does not always exist, espe-
cially with respect to ethnic minorities such 
as the Roma or undocumented migrants, re-
quiring potentially costly and time consum-
ing collection and analysis.

Even if a successful case can be argued, the 
court may consider that what it is being 
asked to do exceeds it powers and is some-
thing more within the remit of the legislature 
or executive. This is clearly the case where 
socio-economic rights are not explicitly con-
stitutionally entrenched and/or there are 
significant policy or resource implications.

Finally, as I have reiterated before, even if the 
victims’ complaints are upheld, the challenge 
of implementation remains, which may deter 
future litigants.  

ERT: What are the key strategic consid-
erations you take into account when 
deciding whether to take litigation and 
how it should progress? Apart from le-
gal strategies, how should the litigation 
interact with the wider advocacy strat-
egy? To what extent is and should the 
media be involved?
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Geoff Budlender: Major litigation works 
best when it is part of broader strategy.  In 
major cases, the achievement of rights in-
volves many actions: public education about 
the rights; social mobilisation by the people 
affected; campaigning and advocacy (includ-
ing through the media); litigation; and the 
monitoring and enforcement of compliance 
with the order made by the court.  The litiga-
tion has to be planned with all of this in mind.

A test case has to be carefully chosen in order 
to present the most favourable case and facts 
to the court. And underlying all of this is that 
the case must be “owned” by the people who 
are affected, not by the lawyers.

Iain Byrne: The first question you need to 
ask is what problem are you seeking to ad-
dress and whether litigation can make a 
contribution to resolving it? In many cases it 
will be unlikely that litigation on its own can 
address the wider underlying political and 
socio-economic issues, but at the very least 
it should be able to play a positive role and 
not be counterproductive. Effective and on-
going consultation with partners and victims 
is vital in this respect; otherwise there is a 
danger of international organisations para-
chuting in and out.

In so doing you need to comprehensively ad-
dress the risks and assumptions. Clearly the 
prospects of success will be a significant cri-
terion. However, even if the prospects look 
bleak and there is a strong likelihood that 
the case will be lost, this does not automati-
cally mean that you decide not to take a case. 
The surrounding publicity, increase in public 
awareness and resulting political pressure 
could make strong headway in the positive 
change being sought. To this end, getting 
the media on board early on to understand 
the issues at stake and why the case is be-
ing brought is important. This may not mean 

there is much attention given to the filing of 
a case or even the hearing compared to the 
final outcome but at least journalists are 
briefed so that they can be motivated to de-
vote sufficient space at key moments.

The potential for wider social mobilisation 
around the case, particularly in terms of se-
curing implementation, is another key fac-
tor. Affected communities and civil society 
organisations should be able to appreciate 
the significance of using the litigation as a 
springboard for raising related concerns. 
Above all, such litigation requires a long term 
commitment from all the key actors beyond 
just the actual hearing phase.
 
ERT: What has been the most memorable 
case in the area of equality in respect of 
socio-economic rights that you have been 
involved in and why?

Geoff Budlender: The most memorable 
equality case was in the pre-Constitutional 
era, and it was not about socio-economic 
rights (Machika v State President, 1983). Part 
of the apartheid master-plan was the dena-
tionalisation of all South Africans of African 
origin. They were allocated to “homelands” 
on an ethnic basis, whether or not they had 
ever lived in the 13% of the country which 
constituted those “homelands”. The apartheid 
parliament would declare each of the “home-
lands” constitutionally “independent” Their 
citizens would then lose their South African 
citizenship.  In time, there would be no South 
African citizens of African origin. Between 
1976 and 1981, four of the nine “homelands” 
were declared constitutionally independent. 
The fifth, KwaNdebele, was to be declared 
independent in 1983. This led to widespread 
resistance, and vicious repression.

Four rural women challenged the legal va-
lidity of the puppet administration which 
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had been established for the area. They con-
tended that this apartheid institution, cre-
ated by law, had not been validly established 
– because women had been excluded from 
qualifying as candidates and from voting. 
The governing statute authorised racial dis-
crimination, but it did not explicitly author-
ise discrimination on the grounds of gender.

Relying on long-established administrative 
law doctrine, the women contended that 
their exclusion amounted to unlawful dis-
crimination which rendered the relevant ad-
ministrative decisions invalid.   A conserva-
tive judge upheld the argument as correct.  
The process of “homeland independence” 
was stopped in its tracks.

The case was memorable for many reasons, 
not least the brave and wonderful applicants. 
At a legal or doctrinal level, it illustrated that 
the principle of equality can be a private 
tool even in the absence of a bill of rights or 
equivalent instrument. 

Iain Byrne: In INTERIGHTS v Greece,11 a col-
lective complaint before the European Com-
mittee of Social Rights, as well as obtaining 
a positive decision regarding widespread 
housing violations against the Roma com-
munity, we managed to set an important 
precedent. The case was the first to re-
visit an issue previously considered by the 
Committee some five years earlier (ERRC v 
Greece).12 Despite protests from the Greek 
government that this case covered exactly 
the same facts (wrong – it raised new issues 
as well as showing the ongoing failure to 
address previous violations) and was more 
appropriately dealt with under the periodic 
reporting system, the Committee declared 
the case admissible. In so doing the Commit-
tee made it clear that it was not prevented 
from considering complaints solely because 
similar issues were assessed during the re-

porting cycle. In upholding the complaint the 
Committee found that the Roma continued 
to experience widespread discrimination in 
access to housing and that its previous criti-
cisms had not been adequately addressed.

More generally, the case demonstrates the 
importance of adjudication bodies – whether 
domestic courts or international tribunals 
– continuing to monitor implementation 
of their decisions and, if appropriate, make 
further findings of violations to increase the 
pressure on the state to comply.

The case could not have happened without 
the involvement of the local partner, the 
Greek Helsinki Monitor, which had worked 
on the first case with another international 
NGO and continued to commit to working 
on the Roma despite an increasingly hostile 
environment. Although domestic organisa-
tions cannot automatically bring complaints 
(compared to registered international organ-
isations) but require permission from states, 
they play a critical role in providing the nec-
essary evidence and contacts with affected 
communities.

ERT: What practical impact do you think 
litigation on the equality of access to so-
cio-economic rights has had in your juris-
diction of expertise?

Geoff Budlender: For the reasons which 
I have given, equality litigation has so far 
had only limited impact on socio-economic 
rights. This is, I think, because it is in some 
ways easier to rely directly on the social 
and economic rights in the Constitution. 
This has however been a strategic and doc-
trinal mistake.

I think in time we will find that equality 
moves to centre stage in social and economic 
rights litigation. This will be so particularly 
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where the litigation is aimed at achieving a 
positive right to a benefit, as opposed to pre-
venting the negative deprivation of a right – 
for example, eviction from housing. A nega-
tive right is readily protected by litigation 
based on the social and economic right in 
question. This has been the focus of most of 
the social and economic rights litigation. As 
we increasingly focus on the positive rights 
which are involved, the right to equality will 
become increasingly important. This has al-
ready started to happen in litigation around 
the right of access to water (Mazibuko).13

Iain Byrne: Looking at the often mixed re-
cord of implementation of even some of the 
leading cases such as DH v Czech Republic14, 
it is easy to be cynical about whether litiga-
tion ever makes a difference for the victims, 
let alone in terms of wider impact. However, 
in some cases litigation has led to action by 
government (e.g. FIDH v France15 did lead to 
changes in the provision of medical assis-
tance to illegal non-nationals, whilst Portu-
gal addressed child labour issues following 
the Social Rights Committee’s first ever deci-
sion in ICJ v Portugal).16

Given the widespread, entrenched and sys-
tematic socio-economic inequality across 
Europe, it would be surprising if litigation 
could make significant changes overnight. 
However, in the case of the Roma the litiga-
tion has at least helped to raise awareness 
both in and outside countries and probably 
contributed to the European Union taking 
a much stronger stand, culminating for the 
first time in December 2013 in a EU-level le-
gal instrument for Roma inclusion.

ERT: Socio-economic rights cases are of-
ten perceived to require judges to make 
policy decisions with big implications 
for the state’s resources. Do you accept 
this analysis? And to what extent does ap-

proaching the matter from the perspec-
tive of the rights to equality and/or non-
discrimination help in this regard, if any?

Geoff Budlender: Inevitably, some of these 
decisions do have significant resource im-
plications.  Judges are often anxious about 
the implications of this for the principle of 
the separation of powers.  Judges also find it 
difficult to answer the question, “How much 
does the Constitution oblige the state to pro-
vide?”, and some doubt that this is a question 
which they can answer at all. The equality 
right offers a way through this dilemma. It 
offers the answer, “As much as other peo-
ple receive”.  That puts the state to the test 
– it must either equalise upward or equalise 
downward (assuming this is permissible), 
but it must equalise.

In other words, the state will decide what 
resources will be allocated to the service or 
benefit in question – what the court insists is 
that when that decision has been made, the 
distribution of the benefit must be done in 
accordance with the principle of equality. It 
is often very difficult to equalise downward, 
because those who are currently favoured 
are usually those who have most power or 
influence in the political process. They will 
not take easily to having their services or 
benefits reduced. So there will often be a 
political pressure to equalise upward – and 
the advantaged will become the allies of the 
disadvantaged in pressing for this.  At least 
that’s the theory!

Iain Byrne: It is certainly true that some cas-
es do have significant resource implications. 
However, this is also true for civil and politi-
cal rights cases – a finding of violations in the 
treatment of a prisoner could have implica-
tions for reforming the whole prison system. 
At the same time many socio-economic cases 
have little or no resource implications, e.g. 



The Equal Rights Review, Vol. Twelve (2014)

128

respecting people’s right to adequate hous-
ing by preventing forced evictions or ensur-
ing that coercive sterilisations are not being 
carried out against minorities.

Clearly, if a court finds that a particular in-
dividual or group have been unfairly denied 
equal access to an aspect of a socio-economic 
right, this could have wider significant impli-
cations if many others in a similar situation 
are affected, e.g. all undocumented migrants 
should receive a certain health or welfare 
benefit. However, by relying on the principle 
of equality/non-discrimination courts may 
feel more emboldened to hold that nobody 
should be socially or economically excluded, 
regardless of their status or the cost implica-
tions. In this respect the historically strong 
equality legislative framework in the UK 
compensates to some extent for our lack of 
entrenched socio-economic rights. 

ERT: What has the state’s reaction been 
to the courts’ jurisprudence in the area 
of equality in respect of socio-economic 
rights?

Geoff Budlender: As I have indicated, there 
has not been a great deal of litigation on 
equality in respect of socio-economic rights.  
It is too early to discern a relevant trend. The 
state complies with orders which are made, 
sometimes after some delay. There is signifi-
cant anxiety in the state about the issue of 
the separation of powers with some promi-
nent people warning the courts not to stray 
beyond their constitutional mandate.  

Iain Byrne: As I have already highlighted, 
obtaining effective implementation of court 
decisions, even at the domestic level, can be 
challenging, particularly where there is a lack 

of political will and/or significant socio-eco-
nomic implications. The continuing failure of 
the Czech government to implement the DH 
judgment concerning discrimination against 
Roma pupils in the education system over 5 
years later (as documented by Amnesty) is a 
case in point. The greater the envisaged po-
litical cost, the less likelihood of compliance 
and unfortunately equality/non-discrimina-
tion cases concerning unpopular minorities 
often fall into this category. However, failure 
to comply not only breaches the victims’ 
fundamental right to a remedy but also un-
dermines the rule of law – states should not 
be able to pick and choose which decisions 
they implement. Even if there are significant 
socio-economic implications, states should 
design appropriate implementation plans 
which show they are making concrete pro-
gress towards compliance.  

ERT: If you could make one change to the 
law in relation to equal enjoyment of so-
cio-economic rights, what would it be?

Geoff Budlender: The doctrinal develop-
ment which we need is the development 
of appropriate remedies for the systemic 
breach of the right to equality. This can be 
done by the courts, which have wide reme-
dial powers. As we move towards being an 
increasingly class-based society, discrimina-
tion on the grounds of poverty will become 
increasingly important. We need legislation 
which explicitly makes this a prohibited 
ground of discrimination.

Iain Byrne: To ensure that all states have 
a comprehensive set of legally entrenched 
enforceable economic, social and cultural 
rights which can be directly argued by every-
body before domestic courts. 

Interviewer on behalf of ERT: 
Joanna Whiteman
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The Equal Rights Trust Advocacy

Equal Rights at the Heart of the Post-2015 
Development Agenda

On 17 September 2013, ERT published “Equal 
Rights at the Heart of the Post-2015 Develop-
ment Agenda”, a position paper calling for the 
adoption of comprehensive equality legisla-
tion to be included as a specific development 
goal in the framework established to succeed 
the Millennium Development Goals (MDGs). 
The paper responds to proposals made in “A 
New Global Partnership: Eradicate Poverty 
and Transform Economies through Sustain-
able Development”, the report produced by 
the High Level Panel on the Post-2015 De-
velopment Agenda established by the UN 
Secretary General. The paper argues that a 
failure to address inequality has been one of 
the undeniable failings of the MDGs and uses 
ERT research to illustrate that status-based 
discrimination is among the causes of both 
income poverty and denial of access to eco-
nomic and social rights, such as education 
and health, which are central to the current 
MDG framework. The paper further argues 
that establishing effective legal protection for 

the rights to equality and non-discrimination 
can provide an important mechanism for al-
leviating poverty and its consequences, and 
concludes that this is only possible with the 
adoption of comprehensive equality legisla-
tion. The position paper has been placed on 
the United Nations Sustainable Development 
Knowledge Platform and has been published 
by www.post2015.org, a website on the post-
2015 development agenda hosted by the 
Overseas Development Institute. ERT active-
ly sought opportunities to raise awareness 
of the arguments and recommendations in 
the paper, including through its participation 
on the NGO steering committee of the Open 
Working Group on Sustainable Development 
established under the UN General Assembly.

United Nations Human Rights Committee

On 4 October 2013, ERT sent a submission 
to the UN Human Rights Committee contain-
ing its position and recommendations on 

In the period since the publication of ERR Volume 11 (September 2013), ERT 
has continued with its work to expose patterns of discrimination globally 
and to combat inequalities and discrimination both nationally and interna-
tionally. ERT advocacy is based on the Declaration of Principles on Equality 
which is an instrument of best practice reflecting the modern consensus on 
the major substantive and procedural elements of laws and policies related 
to equality. Below is a brief summary of some of the most important ERT 
advocacy actions since September 2013.
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the proposed General Comment 35 on Arti-
cle 9 (Liberty and security of the person) of 
the International Covenant on Civil and Po-
litical Rights. ERT proposed specific textual 
amendments related to equality and non-
discrimination, immigration detention, and 
the protection of stateless persons, drawing 
on our work on these issues, particularly the 
2010 study on statelessness (Unravelling 
Anomaly) and the 2012 Guidelines to Protect 
Stateless Persons from Arbitrary Detention.

Belarus

In October 2013, ERT submitted a parallel 
report to the Committee on Economic, Social 
and Cultural Rights in respect of Belarus. 
The parallel report analysed the existing 
legislative framework related to equality in 
Belarus and highlighted a number of gaps, 
weaknesses and deficiencies such that it did 
not meet the standards required by Article 
2(2) of the Covenant. The report also exam-
ined a number of rights protected under the 
Covenant where discrimination results in 
the denial of their effective enjoyment by 
different groups of persons in Belarus, in-
cluding women, persons with disabilities, 
political opponents, lesbian, gay, bisexual 
and transgender (LGBT) people, persons 
living with HIV/AIDS and the ethnic minori-
ties, including Roma, Jews and Russians. In 
its concluding observations, published in 
December 2013, the Committee called on 
Belarus to “adopt a comprehensive anti-dis-
crimination law that addresses discrimina-
tion, including in the private sphere, prohib-
its direct and indirect discrimination on all 
the grounds set forth in the Covenant and 
provides for effective remedies”, echoing the 
principal recommendation in ERT’s report. 
It also called on Belarus to address gender 
role stereotypes and their impact on the 
enjoyment of economic, social and cultural 
rights, the impact of short-term contracts 

on the enjoyment of labour rights and the 
persistence of discrimination on grounds of 
HIV status, all issues highlighted by ERT. 

On 29 November, at an event held along-
side the European Union Eastern Partner-
ship Summit taking place in Vilnius, Lithu-
ania, ERT in partnership with the Belarusian 
Helsinki Committee, launched Half an Hour 
to Spring: Addressing Discrimination and In-
equality in Belarus. The report – the third in 
the ERT Country Report Series – is the first 
ever comprehensive account of discrimina-
tion and inequalities on several grounds and 
in many areas of life in Belarus. It is based on 
extensive field research and rigorous analy-
sis of legislation and policies, and makes a 
set of recommendations to the Belarusian 
authorities on the necessary reforms to law, 
policy and practice on equality and non-dis-
crimination. The report reveals a complex 
picture. It finds significant evidence of dis-
crimination on grounds of religion, ethnic-
ity, language and political opinion, against 
those associated with heterodox views of the 
country's future. Yet it also identifies a range 
of policies aimed at accelerating progress 
towards equality for women, persons with 
disabilities and other groups traditionally 
exposed to discrimination. Nonetheless, the 
report concludes that the Belarusian hybrid 
between a social state and an authoritarian 
polity is ultimately unfavourable to the reali-
sation of equality as a human right.

Bosnia and Herzegovina

On 23 September, ERT submitted a paral-
lel report on Bosnia and Herzegovina to the 
Committee on Economic, Social and Cultural 
Rights. The report, based on ERT’s research 
and experience from the project Developing 
Civil Society Capacity to Combat Discrimina-
tion and Inequality in Bosnia and Herzego-
vina, provided a detailed assessment of the 
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legislative framework on equality and non-
discrimination, highlighting deficiencies and 
gaps and concluding that the framework falls 
short of what is required under Article 2(2) 
of the Covenant. The report also highlighted 
a number of areas where, despite the exist-
ence of legislation, there has been a failure 
effectively to implement certain provisions 
so as to ensure that the rights to equality and 
non-discrimination are realised in practice. 
In its concluding observations, published in 
December 2013, the Committee called for 
Bosnia and Herzegovina to improve enforce-
ment of its anti-discrimination legislation 
including through appropriate mechanisms 
and targeted programmes.

Indonesia

On 1 October, ERT submitted proposals for 
the List of Issues to be adopted by the Com-
mittee on Economic, Social and Cultural 
Rights in relation to Indonesia. Based on 
its research under the project Empowering 
Civil Society to Use Non-discrimination Law 
to Combat Religious Discrimination and Pro-
mote Religious Freedom, ERT proposed a se-
ries of questions for the Committee to put to 
Indonesia, addressing gaps and weaknesses 
in the legislative framework to prohibit dis-
crimination. The List of Issues was published 
in December 2013 and included a number 
of ERT’s questions, specifically on the im-
plementation of existing anti-discrimination 
legislation, the provisions on sanctions, rem-
edies and the application of special meas-
ures, and reasonable accommodation for 
persons with disabilities.

Kazakhstan

In January 2014, ERT made two submissions 
to UN Committees, commenting on periodic 
reports submitted by Kazakhstan. A submis-
sion was sent to the Committee on the Elimi-

nation of Discrimination against Women in 
relation to Kazakhstan’s combined sixth and 
seventh periodic reports as part of the 57th 
session (10 to 28 February 2014). The sub-
mission recommended that the scope and 
definition of the right to non-discrimination 
provided by the Equal Opportunities Law be 
amended to provide the highest level of pro-
tection from discrimination against women. 

ERT also made a submission to the Commit-
tee on the Elimination of Racial Discrimina-
tion as part of its 84th session (3 to 21 Feb-
ruary 2014) detailing patterns of discrimi-
nation and inequality on which ERT had 
collected testimony during its project in Ka-
zakhstan since 2012. The submission made 
recommendations to adopt a comprehensive 
legal and policy framework to ensure the 
equal participation of ethnic minorities with-
in political and public life, the protection of 
stateless persons and the right to education 
on an equal basis.

Moldova

At its 56th Session (30 September to 18 Octo-
ber 2013), the Committee on the Elimination 
of Discrimination against Women considered 
a parallel report submitted by ERT in rela-
tion to Moldova. The report examined the 
deficiencies and gaps within the legislative 
framework to combat discrimination. It also 
provided information on violence against 
women, and contained excerpts from the re-
port Discriminatory Ill-Treatment in Moldova 
published by ERT’s Moldovan partner Promo-
LEX, in partnership with ERT. The Commit-
tee published its concluding observations in 
October 2013, making use of the information 
provided by ERT both by raising concerns 
over the deficiencies in the national legal 
framework as compared to the Convention, 
and making a series of detailed recommenda-
tions on tackling violence against women.
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Nigeria

In January 2014, ERT wrote to President 
Goodluck Jonathan of Nigeria calling on him 
not to sign the Same Sex Marriage (Prohi-
bition) Bill which imposes lengthy prison 
sentences on any person who attempts to 
enter into a same-sex marriage or civil un-
ion; who participates in a gay club, society 
or organisation; or who makes a public dis-
play of affection with a person of the same 
sex. Unbeknownst to ERT, other interested 
parties and the media, President Jonathan 
had signed the Bill – in secret – at the begin-
ning of the month.

Sudan

As reported in the previous edition of the 
Equal Rights Review, in August 2013, ERT 
submitted a suggested list of issues in relation 
to Sudan to the Human Rights Committee. 
ERT urged the Committee to include ques-
tions in its List of Issues on: the introduction 
of specific and comprehensive equality leg-
islation in accordance with Articles 2(1) and 
26 of the Covenant; positive action measures; 
steps taken to tackle violence against women 
and other forms of discrimination faced by 
women; and steps taken to investigate and 
prosecute perpetrators of racially-motivated 
violence in Darfur and other conflict areas. 
The List of Issues was published in December 
2013 and included a number of ERT’s ques-
tions, specifically on what measures had been 
taken to combat high levels of discrimination 
and violence against women, violence against 
persons in conflict areas, and whether Sudan 
plans to introduce comprehensive anti-dis-
crimination legislation.

Thailand

On 6 February 2014, ERT launched an ad-
vocacy report entitled The Human Rights 

of Stateless Rohingya in Thailand, at an 
event at the Foreign Correspondent’s Club 
in Bangkok. The launch was well attended 
(over 100 persons) and speakers included 
Professor Vitit Muntarbhorn (Chulalong-
korn University), Dr. Nirun Pitakwatchara 
(Human Rights Commission of Thailand), 
Saiful Huq Omi (photographer and ac-
tivist) and Amal de Chickera (The Equal 
Rights Trust).  The report looks at the hu-
man rights situation of stateless Rohingya 
in Thailand with a focus on the equality, 
non-discrimination, statelessness and lack 
of legal status of the Rohingya. 

Uganda

On 16 January 2014, ERT repeated, for the 
fifth time since 2009, its call to the President 
of Uganda, Yoweri Museveni, urging him to 
not sign the Anti-Homosexuality Bill. Reports 
had emerged that the President had indicat-
ed his intention not to sign the Bill due to the 
manner in which it was passed, allegedly vio-
lating parliamentary procedure rules. How-
ever, in February the President ultimately 
signed the Bill despite its incompatibility 
with many of Uganda’s obligations under the 
International Covenant on Civil and Political 
Rights, the International Covenant on Eco-
nomic, Social and Cultural Rights and the Af-
rican Charter on Human and Peoples’ Rights.

Ukraine

As part of ERT’s ongoing legislative advo-
cacy work in Ukraine, on 7 October, ERT Ex-
ecutive Director Dimitrina Petrova led an ex-
pert seminar in Kyiv aimed at politicians and 
others with an interest in legislative reform 
on how to improve Ukraine’s legislative 
framework to ensure the rights to equality 
and non-discrimination are fully protected. 
The seminar followed a series of roundta-
bles and workshops during which ERT had 
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engaged with activists from across Ukraine 
on the need for amendments to Ukrainian 
anti-discrimination law. Following the semi-
nar, ERT published and disseminated a legal 
analysis of the Law “On Principles of Pre-
vention and Combating Discrimination in 
Ukraine” to policy-makers, lawyers and ac-
tivists. ERT’s legal analysis recommended a 
series of amendments to the Law, in order to 
address inconsistencies with international 
and domestic law and ensure effective re-
alisation of the rights to equality and non-
discrimination in Ukraine.

Also in October 2013, ERT submitted a list of 
issues in relation to Ukraine, to the Commit-
tee on Economic, Social and Cultural Rights 
at its 52nd Session. The submission made 
recommendations for questions for the Com-
mittee to put to Ukraine, based on an analysis 
of Ukraine’s legal framework on equality and 
non-discrimination. The Committee made 
recommendations on all of the issues raised 
by ERT. The Committee called on Ukraine to 
“improve its anti-discrimination legislation 
to ensure adequate protection against dis-
crimination in line with the Covenant and 
other international human rights standards”. 
The Committee also called on Ukraine not to 
permit draft legislation on “propaganda of 
homosexuality” to become law and to repeal 
other pieces of discriminatory legislation.

At the end of November 2013, on the eve 
of discussions at the European Union East-

ern Partnership Summit in Vilnius, Lithu-
ania, ERT called on Ukraine to reform its 
country’s equality legislation. Concerned 
about the loss of momentum of legal re-
form on equality following a suspension of 
negotiations on an Association Agreement 
between the EU and Ukraine, ERT urged 
Ukrainian authorities to continue their ef-
forts to address the problems identified in 
its legal analysis.

United Kingdom

On 16 September 2013, ERT made a sub-
mission to the United Kingdom Parliament’s 
Joint Committee on the Draft Deregulation 
Bill. The submission involved a detailed 
analysis of provisions of the Bill which 
would impact on the rights to equality and 
non-discrimination. The submission recom-
mended the rejection of provisions which 
would remove the power of employment 
tribunals to make “wider recommenda-
tions” going beyond the specific victim of 
discrimination, and which would further 
dilute the potential impact of the public 
sector socio-economic duty in section 1 of 
the Equality Act 2010 if it is brought into 
force. The submission also recommended 
that further attention be given to provisions 
reforming the process by which certain rail 
vehicles are exempted from requirements 
to ensure that they are accessible to persons 
with disabilities and thereby not allowing a 
weakening of protection.
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Update on Current ERT Projects

I. Thematic Projects

Applying Equality and Non-discrimination 
Law to Advance Socio-Economic Rights

This thematic project started on 1 July 2011 
and is aimed at building strategies of better 
enforcement of economic and social rights 
through drawing and communicating les-
sons from a global review of jurisprudence 
which has used equality and non-discrimina-
tion law to advance the realisation of social 
and economic rights. The major activities un-
der this project have been completed. During 
the reporting period, ERT finalised the text 
and appendices of a major study which, fol-
lowing a final editorial process, is due to be 
published later this year.  

Developing Resources and Civil Society Ca-
pacities for Preventing Torture and Cruel, 
Inhuman and Degrading Treatment of Per-
sons with Disabilities: India and Nigeria

This project commenced in November 2010 
with partner organisations in India (Human 
Rights Law Network – HRLN) and Nigeria 
(Legal Defence and Assistance Project – LE-
DAP). Its objectives include the development 
of legal and policy guidelines on the preven-
tion and remedy of torture and ill-treatment 
of persons with disabilities, based on the 
documentation of abuses and test litigation, 
as well as capacity building related to the 
intersection of disability rights and the free-
dom from torture, cruel, inhuman or degrad-
ing treatment or punishment.

Since September 2013, ERT’s key activities 
under this project have been twofold. First-

ly, it has continued to finalise the Resource 
Packs on Disability and Torture for both In-
dia and Nigeria. This has included updating 
the India draft in line with some significant 
legislative developments, in particular with 
regard to the Rights of Persons with Disabil-
ities Bill. The Resource Packs describe pat-
terns of torture and ill-treatment of persons 
with disabilities identified in the course of 
field research in the two countries; present 
legal research and analysis, bringing to-
gether relevant international, regional and 
domestic law and jurisprudence on disabili-
ty and torture; and make recommendations 
for change. 

Secondly, the strategic litigation component 
of the project continues to progress. The pro-
ject is supporting ten legal cases which are 
currently before the courts in India. It also 
supports 13 cases which, with ERT’s assis-
tance, have been filed before the Nigerian 
courts. Amongst other developments, one of 
the Nigerian cases is ready for judgment and 
a number of the Indian cases have concluded 
at the first instance and, where matters have 
not been successfully resolved, moved to ap-
peals procedures. 

Empowering Human Rights Defenders in 
Central Asia to Combat Discrimination on 
the Basis of Ethnicity and Religion

This project started in January 2013 and is 
implemented in partnership with two NGOs 
based in Central Asia and the participation of 
further local activists and experts. It seeks to 
address ethnic and religious discrimination 
in five Central Asian countries, and to pub-
lish studies on the subject.
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During the reporting period, ERT completed 
two of three planned training workshops – 
in Kyrgyzstan and Kazakhstan. The first 
four-day training workshop took place near 
Bishkek in late October and early Novem-
ber 2013, and was attended by approxi-
mately 20 participants from civil society 
organisations across the country. The focus 
of the first three days of the workshop was 
on international and Kyrgyz equality law. 
The fourth day, organised by ERT’s partner, 
Peremena, focused on increasing the capac-
ity of civil society to undertake advocacy 
and included presentations on network-
ing, boosting links with other CSOs, and 
undertaking monitoring and research. The 
second workshop took place in Almaty in 
the first week of December 2013, and was 
attended by approximately 20 participants 
from different civil society organisations. 
This workshop followed a similar structure 

and had the same focus in its content as the 
workshop in Kyrgyzstan. 

Equality and Freedom of Expression: Su-
dan and South Sudan

This project began in November 2012, in in-
formal partnership with Journalists for Hu-
man Rights (JHR), a network of independent 
journalists operating in Sudan. It seeks to 
build on the ERT’s previous collaboration 
with the JHR, expanding the work to involve 
journalists and human rights defenders from 
South Sudan, with the aim of establishing a 
sister network in that country. In addition 
to providing on-going support to journalists 
working in the challenging media environ-
ment in both countries, and providing train-
ing on equality rights, the project aims to in-
crease collaboration between those working 
in Sudan and South Sudan. In so doing, the 
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Participants in ERT training in Bishkek, October 2013
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project aims to make a contribution to tack-
ling one of the most important human rights 
and security concerns between the two 
countries: the perpetuation of hate speech 
by the political leadership and media in Su-
dan and South Sudan.

A project workshop was held in mid-Octo-
ber 2013 for 20 journalists from each coun-
try, following a previous workshop which 
took place in July 2013. The training pro-
gramme covered monitoring and report-
ing on discrimination, the violation of the 
freedom of expression, hate speech and 
other human rights abuses, together with 
modules on journalistic ethics, techniques 
and best practice in conflict situations. The 
workshop was effective in equipping partic-
ipants with the tools to ensure effective re-
porting on discrimination and other human 
rights abuses, to promote equality and non-
discrimination and to recognise and chal-
lenge ethnic and religious hate speech. The 
workshop also provided an important op-
portunity to bring leading journalists from 
the two countries together, a step towards 
improving cooperation between the media 
in these two states.

Between the workshops in July and Octo-
ber, ERT and the JHR convened a roundtable 
meeting bringing together ten leading figures 
from the media in each of the project coun-
tries. The roundtable provided a forum for 
participants to discuss collaboration in pro-
moting equality and freedom of expression, 
and the role of the media in combating hate 
speech and promoting improved relations 
between the two countries. The meeting was 
a great success, with participants endorsing 
and publishing a declaration of their shared 
commitment to non-discrimination, freedom 
of expression and peaceful reconciliation of 
the issues between the two states.

In the period since the workshops ERT has 
continued to support the JHR in facilitating 
the work of journalists and human rights 
defenders and documenting and publicis-
ing human rights abuses and restrictions 
on freedom of the press. In South Sudan, 
the conflict which began in December 2013 
has had an adverse impact on the project, 
delaying the planned launch of the JHR’s 
sister network. 

Greater Human Rights Protection for State-
less Persons in Detention 

This advocacy project started in 2010 and 
follows on from a research project under-
taken in 2008-2010, which resulted in the 
publication of Unravelling Anomaly: Deten-
tion, Discrimination and the Protection Needs 
of Stateless Persons. The project has the fol-
lowing objectives: (1) Strengthening human 
rights protection standards for stateless per-
sons, with a focus on detention; (2) Strength-
ening capacity and awareness on stateless-
ness at an international level; (3) Developing 
networks on statelessness and encouraging 
greater civil society activity on statelessness; 
(4) Carrying out advocacy on statelessness at 
international and regional levels.

In October 2013, ERT made a submission on 
draft General Comment 35 – Article 9 ICCPR 
(liberty) to the UN Human Rights Committee 
for their consideration during the 109th Ses-
sion of the Committee.
 
The European Network on Statelessness – of 
which ERT is a founding member – contin-
ued its activities during the reporting period. 
ERT attended ENS teleconferences and has 
contributed to the growth of the network 
through recruiting new members, develop-
ing its law and policy pillar and contributing 
to policy development, awareness-raising 



The Equal Rights Review, Vol. Twelve  (2014)

141

and capacity building activities of the Net-
work. On 25–27 November 2013, ERT par-
ticipated in the ENS Train the Trainer work-
shop in Budapest and delivered training on 
discrimination and statelessness. On 28 No-
vember 2013, ERT participated in the ENS 
Steering Committee Meeting in Budapest, via 
Skype link. 

ERT participated in the fourth UNHCR expert 
meeting on statelessness (ERT was repre-
sented at the first and second expert meet-
ings as well) that was held in Tunisia on 30-
31 October 2013. The meeting focused on 
the loss and deprivation of nationality under 
the 1961 Convention on the Reduction of 
Statelessness. ERTs inputs, in particular on 
the link between discrimination and the loss 
or deprivation of nationality were well taken 
on board and many have been included in the 
draft meeting conclusions, which will even-
tually be adapted into UNHCR Guidelines on 
the Loss or Deprivation of Nationality. 

Rohingya 1: Strengthening Human Rights 
Protection of the Rohingya

This project started in March 2011. It aims 
to strengthen human rights protection for 
stateless Rohingya through targeted re-
search and advocacy activities. The project 
envisages research in six countries (Bangla-
desh, Indonesia, Malaysia, Myanmar, Saudi 
Arabia and Thailand) followed by advocacy 
at national level (Bangladesh, Malaysia and 
Thailand), regional level (ASEAN and OIC) 
and international level. The project has five 
objectives. (1) To increase understanding 
of the scope of discrimination, vulnerability 
and abuse suffered by stateless Rohingya in 
Bangladesh, Malaysia, Myanmar, Saudi Ara-
bia, as well as additional countries includ-
ing China, India, Indonesia, Pakistan and 
Thailand; and to increase awareness on 

international, regional and national norms 
pertaining to the rights of the stateless in 
order to lobby for and afford greater pro-
tection for the stateless Rohingya; (2) To 
encourage NGOs, lawyers’ forums and other 
such groups to prioritise the Rohingya issue 
in their work; (3) To improve the quality of 
life of all stateless Rohingya in the region in-
cluding Rohingya women, children and the 
disabled through strategic activities aimed at 
addressing the human rights concerns faced 
by stateless Rohingya; (4) To pursue change 
at a structural level to strengthen protection 
for Rohingya in the ASEAN region and also in 
specific target countries; (5) To increase vis-
ibility of the Rohingya issue internationally, 
through engaging with the UNHCR, UN treaty 
bodies, Special rapporteurs, and the interna-
tional community.

During the reporting period, ERT conducted 
workshops on the human rights of stateless 
Rohingya in Malaysia (4-5 February 2014), 
Thailand (6–7 February 2014) and Bangla-
desh (24–26 February 2014). The workshops 
were for NGOs, academics, lawyers and jour-
nalists in each country. Additionally, on 4 Feb-
ruary 2014, a public seminar on the human 
rights of Rohingya was hosted at University 
Malaya, Kuala Lumpur. Speakers at the event 
included Chris Lewa (The Arakan Project), 
Maung Zarni (University Malaya), Saiful Huq 
Omi (photographer and activist) and Amal de 
Chickera (The Equal Rights Trust). 

On 6 February 2014, ERT launched a report 
entitled The Human Rights of Stateless Ro-
hingya in Thailand at an event at the For-
eign Correspondent’s Club in Bangkok. The 
launch was well attended (over 100 persons) 
and speakers included Professor Vitit Mun-
tarbhorn (Chulalongkorn University), Dr. 
Nirun Pitakwatchara (Human Rights Com-
mission of Thailand), Saiful Huq Omi (pho-
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tographer and activist) and Amal de Chickera 
(The Equal Rights Trust).  

ERT hosted an exhibition of the photographs 
of Saiful Huq Omi on the Rohingya in Bangla-
desh, Malaysia and the UK at the Dhaka Art 
Centre, Dhaka, Bangladesh on 24 – 26 Feb-
ruary 2014. The exhibition was launched on 
24 February 2014 at the Dhaka Art Centre. 
Speakers included Saiful Huq Omi, Dr. Shapan 
Adnan (academic), Stina Ljungdell (UNHCR 
Representative to Bangladesh) and Dr. Dimi-
trina Petrova (The Equal Rights Trust).

During this period, ERT also continued its 
engagement with civil society networks that 
work collectively on the Rohingya issue, in-
cluding through attending Rohingya Advo-
cacy Meetings in the UK. 

On 25 March 2014, ERT participated in a pan-
el discussion on the human rights of stateless 
Rohingya at a conference entitled “Refugee 
Voices” at the Refugee Studies Centre, Oxford 
University. On 26 March, ERT participated in a 
roundtable on discrimination against minori-
ties in Myanmar at the Refugee Studies Centre, 
Oxford University, for which it co-organised a 
session on the Rohingya and made a presenta-
tion at the session.

Rohingya 2: Strengthening the Right to a 
Nationality, Stay Rights and Human Rights 
of Stateless Rohingya

This new project which began in January 
2014 aims to strengthen the right to a na-
tionality, legal stay rights and human rights 
of stateless Rohingya through legislative and 
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Saiful Huq Omi speaks at the launch of the photography exhibition on stateless Rohingya, “The Disowned and the Denied”  at 
the Dhaka Art Centre, Dhaka, 24 February 2014.
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policy reform, advocacy and capacity build-
ing in Bangladesh, Malaysia, Myanmar and 
Thailand as well as at regional and interna-
tional levels. The project has four objectives: 
(1) the integration of and sustainable solu-
tions for Rohingya in Myanmar through ad-
vocacy aimed at the amendment of discrimi-
natory citizenship and immigration laws that 
are the basis of exclusion and discrimination 
of Rohingya and other minorities; (2) secur-
ing durable solutions for Rohingya commu-
nities in Bangladesh, Malaysia and Thailand 
through law and policy reform and advocacy 
aimed at securing legal stay rights for long-
term settled Rohingya and other irregular 
migrants; (3) establishing a civil society 
coalition and encouraging NGOs, lawyers, 
academics and other such groups to priori-
tise the Rohingya issue in their work; and (4) 
increasing visibility of the Rohingya issue in-
ternationally, through engaging with the UN-
HCR, UN treaty bodies, Special rapporteurs 
and the international community.

ERT has two informal partners for this project, 
the Institute of Human Rights and Peace Stud-
ies of Mahidol University Thailand (IHRP) and 
renowned photographer and activist, Saiful 
Huq Omi. In February 2014, the project team 
carried out a scoping visit to Bangladesh. ERT 
met with its informal partners during this 
scoping visit and began planning for the im-
plementation of various project activities over 
the first phase of the project.

II. Country Projects

Azerbaijan 1: Developing Civil Society Ca-
pacity for Preventing Discriminatory Tor-
ture and Ill-Treatment

ERT’s first project in Azerbaijan began in No-
vember 2011, in partnership with Women’s 
Organisation Tomris based in Ganja, Azer-
baijan’s second city. It sought to increase the 

capacity of civil society organisations (CSOs) 
and other professionals to understand and 
apply anti-discrimination and human rights 
law in challenging discriminatory torture 
and ill-treatment; to create an institutional 
framework for civil society dialogue and ad-
vocacy on issues relating to discriminatory 
torture and ill-treatment through establish-
ing CSO Forums; and to increase awareness 
and understanding among CSOs and other 
key stakeholders of the link between dis-
crimination and the occurrence of torture 
and ill-treatment in Azerbaijan. The pro-
ject envisaged training workshops in three 
major cities in Azerbaijan (Baku, Ganja and 
Kurdemir) and the publication of a report on 
discriminatory torture and ill-treatment in 
Azerbaijan, the establishment of a CSO Fo-
rum and an advocacy campaign.

During the period since September 2013, 
ERT finalised its work with Tomris on the 
final activity, a report on discriminatory 
torture and ill-treatment in Azerbaijan, and 
brought the project to a close. 

Azerbaijan 2: Empowering Civil Society 
to Challenge Discrimination and Promote 
Equality in Azerbaijan

This second project in Azerbaijan began in 
November 2013, with ERT again working 
in partnership with Women’s Organisation 
Tomris. The project seeks to increase the 
capacity of Azerbaijani civil society to com-
bat discrimination through documentation, 
litigation and advocacy. Project activities will 
include training workshops on equality law 
in three major cities in Azerbaijan, meetings 
of the Azerbaijan Equality Forum which was 
established under the first project in Azer-
baijan, the publication of a comprehensive 
report on discrimination and inequality and 
an advocacy campaign for legal and policy 
reform and strategic litigation.
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In January 2014, ERT travelled to Baku for 
a kick off meeting with Tomris. ERT and 
Tomris discussed and planned the various 
activities that will take place throughout the 
project, starting with the training workshops 
and initial meetings of the Azerbaijan Equal-
ity Forum. Whilst in Baku, ERT also hosted 
a day-long focus group meeting with repre-
sentatives of civil society organisations in 
Azerbaijan in order to assess civil society 
capacity in promoting equality and get an in-
sight into recent political developments. 

Following the visit, ERT and Tomris have 
worked to complete two baseline studies. 
Tomris undertook research towards the 
completion of the first study, summaris-
ing the principal patterns of discrimination 
and inequality in the country, and assessing 
the legal and policy framework. ERT com-
pleted the second study, assessing the capac-
ity of civil society to combat discrimination 
through advocacy and litigation,

Belarus 1: Empowering Civil Society in Be-
larus to Combat Discrimination and Pro-
mote Equality

This first project in Belarus began in Decem-
ber 2010 in partnership with the Belarusian 
Helsinki Committee, based in Minsk. The 
project sought to improve knowledge of anti-
discrimination law among NGOs in Belarus, 
to enable them to monitor and report on 
discrimination and to bring discrimination 
cases to courts; and to create a coalition of 
NGOs with a joint advocacy platform on is-
sues of discrimination. 

The main project activity, a comprehensive 
report on discrimination and inequality in 
Belarus, was completed in November 2013. 
This 300-page report, entitled Half an Hour 
to Spring: Addressing Discrimination and 
Inequality in Belarus, was launched in No-

vember 2013 at the EU Eastern Partnership 
Summit in Vilnius, Lithuania. It forms part 
of the ERT Country Report Series and is the 
first comprehensive account of discrimina-
tion and inequalities on the most important 
grounds and in many areas of life in Belarus. 
It is based on extensive field research and 
rigorous analysis of legislation and policies, 
and makes a set of recommendations to the 
Belarusian authorities on the necessary re-
forms to law, policy and practice on equality 
and non-discrimination.

This report reveals a complex picture: con-
sidered by many to be Europe’s last dictator-
ship, Belarus carries forward from its Soviet 
past a claim to be a state for the people and 
a model of tolerance. The report finds signifi-
cant evidence of discrimination on grounds 
of religion, ethnicity, language and political 
opinion, against those associated with heter-
odox views of the country's future. Yet it also 
finds evidence of a range of policies aimed at 
accelerating progress towards equality for 
women, persons with disabilities, and other 
groups traditionally exposed to discrimina-
tion. The report concludes that the hybrid 
between a social state and an authoritarian 
polity is ultimately unfavourable to the reali-
sation of equality as a human right.

The report was published in Russian. An 
Executive Summary in English is presently 
available and a full English language version 
is coming soon. The report is available in 
print as well as online. 

Belarus 2: Empowering Civil Society to 
Advocate Collaboratively the Adoption of 
Anti-discrimination Legislation

This second project in Belarus began in April 
2012, also in partnership with the Belarusian 
Helsinki Committee (BHC). It aims to build 
on the achievements of the first ERT-BHC 
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project by providing training on the develop-
ment of advocacy campaigns and engaging 
in international advocacy on equality issues 
for CSOs; establishing a National Equality 
Forum; developing and implementing a stra-
tegic paper and action plan for the National 
Equality Forum; creating an Online Equality 
Forum; supporting international advocacy 
actions by Forum members; and generating 
new evidence of discrimination through doc-
umentation and research.

During the period since September 2013, 
BHC and other NGOs have continued to mon-
itor and document incidents and patterns 
of discrimination. Researchers trained and 
supported by ERT have been documenting 
discrimination on grounds of religion, dis-
ability, gender, sexual orientation and gender 
identity, nationality and ethnicity, and age in 
areas such as education, the media and the 
provision of goods and services in the public 
and private sectors. 

BHC continued work to establish a National 
Equality Forum to coordinate civil society ac-
tivity on discrimination. In the period since 
September 2013, the National Equality Fo-
rum held a further two meetings, bringing 
the total for the project to four. At a meeting 
in December 2013, the strategic paper for 
the National Equality Forum (Activity 3) and 
the Online Equality Forum (Activity 4) were 
both launched. 

In November 2013, ERT attended the re-
view of Belarus by the Committee on Eco-
nomic, Social and Cultural Rights in Geneva. 
ERT had previously submitted a parallel re-
port to the Committee analysing the existing 
legislative framework related to equality in 
Belarus and highlighting a number of gaps, 
weaknesses and deficiencies such that it 
did not meet the standards required by Ar-
ticle 2(2) of the International Covenant on 

Economic, Social and Cultural Rights. The 
parallel report also examined a number of 
rights protected under the Covenant where 
discrimination results in the denial of their 
effective enjoyment by different groups of 
persons, including women, persons with 
disabilities, political opponents, LGBT peo-
ple, persons living with HIV/AIDS, and 
some ethnic minorities such as the Roma. 
In its Concluding Observations, published 
in December 2013, the Committee called 
for Belarus to “adopt a comprehensive anti-
discrimination law that addresses discrimi-
nation, including in the private sphere, pro-
hibits direct and indirect discrimination on 
all the grounds set forth in the Covenant and 
provides for effective remedies”, echoing the 
principal recommendation in ERT’s report. 
It also called on Belarus to address gender 
role stereotypes and their impact on the 
enjoyment of economic, social and cultural 
rights, the impact of short-term contracts 
on the enjoyment of labour rights and the 
persistence of discrimination on grounds of 
HIV status, all issues highlighted by ERT.

Bosnia and Herzegovina: Developing Civil 
Society Capacity to Combat Discrimination 
and Inequality in Bosnia and Herzegovina

This project began in December 2011 with 
two partner NGOs, the Helsinki Committee 
for Human Rights (HCHR) based in Sarajevo 
and the Centre for Informative and Legal Aid 
(CIPP) based in Zvornik. The project seeks 
to increase the capacity of CSOs and other 
professionals to understand and apply an-
ti-discrimination and human rights law in 
challenging discrimination and inequality; 
create an institutional framework for civil 
society dialogue and advocacy on issues 
relating to discrimination and inequality 
through establishing an Equality Forum; en-
hance and strengthen the implementation 
of the new anti-discrimination law in Bos-
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nia and Herzegovina (BiH) through training, 
advocacy and strategic litigation; and posi-
tively influence social attitudes towards mi-
nority groups and those vulnerable to dis-
crimination, including ethnic and religious 
minorities, women, LGBT persons, persons 
with disabilities and returnees. 

Throughout the period, ERT and its part-
ners worked to finalise the report on dis-
crimination and inequality in Bosnia and 
Herzegovina for publication. A second draft 
of the report, produced after an extensive 
consultation and validation exercise involv-
ing stakeholders from government and civil 
society, was prepared in January 2014. This 
draft of the report is currently being edited 
and finalised. 

In respect of the project’s strategic litigation 
activity, the fourth and final planned case 
was developed and filed in September 2013.

In October 2013, ERT submitted a parallel 
report to the Committee on Economic, So-
cial and Cultural Rights in respect of Bosnia 
and Herzegovina. The parallel report fo-
cused on the legislative framework related 
to equality in Bosnia and Herzegovina, par-
ticularly the Law on Prohibition of Discrimi-
nation. It first examined and highlighted the 
deficiencies and gaps within the legislation, 
and then highlighted a number of areas 
where, despite the existence of legislation, 
there has been a failure to implement ef-
fectively certain provisions so as to ensure 
that the rights to equality and non-discrim-
ination are realised in practice. In its Con-
cluding Observations, published in Decem-
ber 2013, the Committee called for Bosnia 
and Herzegovina to improve enforcement of 
its anti-discrimination legislation including 
through appropriate mechanisms and tar-
geted programmes.

Croatia: Empowering Civil Society through 
Training and Establishing a Croatian 
Equality Forum

This project began in May 2011 and ended 
in October 2013. It was implemented in 
partnership with the Croatian Law Centre 
(CLC) and the Association for Protection 
of Human Rights and Citizens’ Freedoms 
(HOMO). It sought to increase the capacity 
of stakeholders to improve the implemen-
tation and application of anti-discrimina-
tion law and policy; to create an institu-
tional framework for civil society debate 
on equality and diversity issues through 
establishing an NGO coalition to cooper-
ate on issues related to equality; and to 
increase the communication and coordina-
tion of work agendas between CSOs work-
ing on different equality issues and key 
Croatian decision-makers in the field of 
anti-discrimination. 

In the period between September 2013 
and October, when the project ended, the 
three final meetings of the Croatian Equal-
ity Forum were held. The first, on 10 Sep-
tember 2013, focused on proposals to de-
velop a new Labour Act which had been 
put forward by the Ministry of Labour and 
Pension System as part of the Regulartory 
Impact Assessment process. The second, 
on 16 October 2013, focused on the Act 
on Associations, which sets out to regulate 
the activity of civil society organisations 
in Croatia. The third meeting of the peri-
od – and the twelfth and final CEF public 
meeting of the project took place on 23 
October 2013. The purpose of the Forum 
was to discuss the legislative plans of the 
Government for 2014. All of the meetings 
were well-attended by civil society organi-
sations and representatives from relevant 
government departments.
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Guyana 1: Empowering Civil Society to 
Challenge Homophobic Laws and Discrimi-
nation against LGBTI Persons

ERT’s first project in Guyana began in 2010 
in partnership with the Society Against Sex-
ual Orientation Discrimination (SASOD), an 
LGBTI-rights organisation based in George-
town. It seeks to build the capacity of civil 
society to challenge discrimination against 
LGBTI persons by both increasing the techni-
cal skills and capacity of LGBTI organisations 
and by fostering improved cooperation be-
tween LGBTI organisations and other human 
rights NGOs. The project involves a number 
of activities, including training for civil socie-
ty organisations, the establishment of a Guy-
ana Equality Forum and the development of 
a comprehensive report on discrimination 
and inequality in Guyana. 

In the period since September 2013, ERT 
has continued to work to finalise a report 
on addressing discrimination and inequality 
in Guyana, undertaking additional research, 
taking account of feedback received during a 
consultation process on an earlier draft and 
incorporating information on recent devel-
opments in law and policy in the country.

Guyana 3: Combating Discrimination 
through Advocacy and Strategic Litigation 
in Guyana

This third project on Guyana began in Janu-
ary 2013, overlapping with the final phase of 
ERT’s second project in Guyana which ended 
in 2013. It is being implemented in partner-
ship with SASOD and the Justice Institute of 
Guyana (JIG). It seeks to address two major 
problems identified through ERT’s research 
in Guyana: the failure of implementation and 
enforcement of laws which provide protec-
tion from discrimination; and the stark dif-

ference between the legal rights of LGBTI 
persons and all other persons in the country.

Since September 2013, SASOD has continued 
its work to advocate for improved protection 
for LGBTI rights, and to cooperate with other 
civil society organisations on equality law 
reform. SASOD held a meeting of the Guyana 
Equality Forum – established under ERT’s 
first project in Guyana – on 20 September 
2013. The meeting provided an opportunity 
for SASOD to bring together civil society al-
lies to discuss its advocacy strategy and in 
particular the means for civil society to en-
gage in the consultations which the Guya-
nese government is holding on a number of 
human rights issues, including the decrimi-
nalisation of same-sex conduct between 
men. SASOD have continued to undertake 
advocacy on equality issues and have started 
to plan their response to the government’s 
proposed consultation on the decriminalisa-
tion of same-sex sexual activity which is due 
to take place in 2014 or 2015. ERT is liais-
ing closely with SASOD on how it should be 
involved in civil society’s response to the na-
tional consultation.

Between September and March, ERT and 
JIG finalised plans for a judicial colloquium, 
which will take place in Georgetown, Guy-
ana, on 4-5 April 2014 and will be attended 
by members of the Guyanese judiciary and 
judges from the Caribbean Court of Justice. 

Indonesia: Empowering Civil Society to Use 
Non-discrimination Law to Combat Reli-
gious Discrimination and Promote Reli-
gious Freedom

This project began in November 2010, and 
is implemented in partnership with two of 
Indonesia’s leading human rights organisa-
tions, the Indonesian Legal Aid Foundation 
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(YLBHI) and the Institute for Policy Research 
and Advocacy (ELSAM). It seeks to build the 
capacity of Indonesian civil society to use the 
right to non-discrimination to combat reli-
gious discrimination and promote religious 
freedom. The project involves a range of ac-
tivities including training, documentation, 
the production of a report on religious dis-
crimination in Indonesia, and the develop-
ment of advocacy strategies. 

In the period since September 2013, ERT has 
continued to work on the development of a 
report on religious discrimination in Indo-
nesia, with a focus on expanding the report 
to examine issues of multiple discrimination 
and the role of religion in perpetuating dis-
crimination against women, disabled people 
and other groups.

Jordan 2: Empowering Civil Society to In-
crease the Protection of Groups in Jordan 
Vulnerable to Discriminatory Torture and 
Ill-treatment

ERT’s second project in Jordan began in 
January 2014, and is implemented in part-
nership with Mizan. It seeks to increase 
the understanding of laws prohibiting dis-
criminatory torture and ill-treatment and 
of general equality law; improve the docu-
mentation of discriminatory torture and 
ill-treatment; and increase the capacity 
of civil society to engage in advocacy and 
strategic litigation to drive legislative and 
policy change. Project activities include 
training, civil society roundtables, advo-
cacy and strategic litigation. 

In the first two months of the project, ERT 
and Mizan planned the project kick-off meet-
ing and prepared for the development of two 
baseline studies, one assessing patterns of 
discriminatory torture and ill-treatment and 
the legal and policy framework, and a second 

examining civil society capacity for work re-
lated to equality. 

In March, ERT visited Amman for a three-
day kick-off meeting, during which ERT 
met with Mizan to discuss risks and oppor-
tunities, the needs of civil society and on-
going advocacy and litigation initiatives, in 
order to ensure that the project responds 
appropriately to the current context. In 
addition, ERT undertook two focus group 
discussions, one with civil society organi-
sations working with victims of torture 
and groups exposed to discrimination, and 
a second with lawyers working in human 
rights litigation. The focus groups were de-
signed to enable ERT to assess the capac-
ity and needs of these two groups, and im-
prove ERT’s understanding of the context 
in which the project will be delivered. ERT 
also met with a number of leading academ-
ics to discuss the possibilities for research 
and advocacy under the project. The visit 
was highly successful, with civil society 
organisations, lawyers and academics all 
expressing enthusiasm about the project, 
and providing constructive feedback on 
the feasibility of proposed activities.

Kenya 4: Improving Access to Justice for 
Victims of Gender Discrimination

This project began in April 2011 and is 
implemented in partnership with the Fed-
eration of Women Lawyers – Kenya (FIDA). 
It seeks to increase access to justice for 
women and girls in Kenya who experience 
discrimination contributing to or creat-
ing poverty. The project’s central activity 
involves the establishment of community-
based legal advice services (referred to as 
Legal Assistance Scheme Partnerships), 
situated within existing community-based 
organisations (CBOs). This is to be achieved 
through a combination of training, produc-
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tion of a handbook, ongoing support and 
advice and financial support to the CBOs 
and the lawyers with whom they work on 
the project.

In the period since September 2013, 
FIDA has completed two rounds of vis-
its to the CBOs which are participating 
in the project by providing community 
based legal services, following an initial 
visit to ten CBOs by both ERT and FIDA in 
August 2013. In total, 1438 women have 
brought complaints to participating CBOs, 
and CBOs have completed a total of 630 
reports, reflecting the number of cases 
which have been selected from these com-
plaints. FIDA, supported by the 15 lawyers 

who have been trained and funded by the 
project, has begun the process of review-
ing these initial case reports and provid-
ing initial advice to women. FIDA is in the 
process of transmitting case intake forms 
to ERT in order that ERT can undertake a 
secondary review, including identifying 
cases suitable for strategic litigation.

FIDA and ERT have begun planning for a 
second training workshop, bringing to-
gether all CBOs participating in the project 
to review their progress, refresh the train-
ing provided in April 2013 and discuss 
challenges with the implementation of the 
project. The training is due to take place in 
May 2014.
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ERT’s Richard Wingfield (3rd from right) at a meeting with members of Ewangan Emaa Community Based Organisation, 
Kajiado County, Kenya, August 2013.
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Moldova 2: Empowering Civil Society in 
Moldova and Transnistria to Combat Dis-
crimination through Documentation, Liti-
gation and Advocacy

This second project in Moldova started in De-
cember 2013, and is implemented in partner-
ship with Promo-LEX, based in Chișinău. It 
seeks to increase the capacity of civil society to 
combat discrimination in Moldova. The project 
was designed to respond to the needs of civil 
society following the adoption of new equality 
legislation in the country in 2012, and involves 
a range of capacity-building activities, includ-
ing training, the establishment of a working 
group on equality law reform, the development 
of a comprehensive report on equality and 
non-discrimination in the country, advocacy 
for legal reform and strategic litigation.

In February 2014, ERT travelled to Chișinău for 
a kick off meeting with Promo-LEX. ERT and 
Promo-LEX discussed and began to plan the 
various activities that will take place through-
out the project, starting with the training work-
shops and first roundtable. Whilst in Chișinău, 
ERT hosted a day-long focus group meeting 
with representatives of civil society organisa-
tions in Moldova in order to understand civil 
society capacity in the area of equality and non-
discrimination. ERT and Promo-LEX also met 
with a number of other NGOs in Moldova work-
ing on equality issues, as well as the Equality 
Council, a quasi-judicial body established in 
2013 and charged with reviewing complaints 
of discrimination and making recommenda-
tions, issuing advisory opinions on the draft 
laws in the field of non-discrimination, moni-
toring the implementation of relevant legisla-
tion, and awareness-raising.

Nigeria: Discrimination and Torture 
  
Under this project, which started in August 
2010, ERT supports the work of a Nigerian 

NGO, the Legal Defence and Assistance Pro-
ject (LEDAP) to provide direct assistance to 
victims of torture. ERT’s primary responsibili-
ties involve overseeing the case assessment 
process, advising on the discriminatory ele-
ments of the torture and ill-treatment which 
has occurred and managing the narrative and 
financial reporting of the project to the donor.

Since September 2013, ERT has continued to 
support LEDAP in litigating thirteen cases of 
discriminatory torture or discriminatory ill-
treatment against persons with disabilities. 
These cases, which were identified as part of 
ERT’s project Developing Resources and Civil 
Society Capacities for Preventing Torture and 
Cruel, Inhuman and Degrading Treatment of 
Persons with Disabilities: India and Nigeria, 
were all developed and filed earlier in 2013, 
and are ongoing.

Russia: Empowering Civil Society to Chal-
lenge Discrimination in Russia, Including on 
Grounds of Sexual Orientation and Gender 
Identity, in a Unified Framework on Equality

This project started in December 2013 and is 
implemented in partnership with Sphere, a 
national LGBT rights network based in St. Pe-
tersburg. It seeks to address the lack of capac-
ity among civil society organisations to chal-
lenge discrimination against LGBT persons, 
and to advocate for improved implementation 
of legal protection from discrimination, in-
cluding on the grounds of sexual orientation 
and gender identity. Project activities include 
a roundtable “Combating Discrimination in 
Russia”; training workshops on monitoring 
and documenting discrimination; research to 
document incidents of discrimination in Rus-
sia; the establishment and meetings of the 
Russian Equality Forum; the publication of a 
report on discrimination in Russia; strategic 
litigation; and an advocacy campaign for leg-
islative reform on equality.
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In February 2014, ERT travelled to St. Pe-
tersburg for start-up activities under the 
project. ERT and Sphere discussed and 
began to plan the various activities that 
will take place throughout the project. 
ERT also hosted a day-long focus group 
meeting with representatives of civil so-
ciety organisations in Russia in order to 
assess civil society capacity and improve 
understanding of the context in which the 
project will be delivered. A legal defence 
service for LGBT persons who have been 
victims of discrimination, which is an es-
sential component of the project, was set 
up at Sphere and is expected to provide 
legal advice and representation to hun-
dreds of LGBT victims of discrimination 
throughout Russia. 

Solomon Islands 2: Empowering Civil Soci-
ety to Promote Gender Equality and Reduce 
the Incidence of Gender Discrimination

This project began in April 2012 and is im-
plemented in partnership with the Secretari-
at of the Pacific Community Solomon Islands 
Country Office (SPC-SI) and the Secretariat 
of the Pacific Community Regional Rights Re-
source Team (RRRT). ERT is responsible for 
training and report writing activities under 
this project.

In the period since September 2013, ERT 
has continued to make progress in pro-
ducing a report on discrimination and 
inequality in the Solomon Islands. A draft 
section on the legal and policy framework 
has now been revised to reflect feedback 
from lawyers in the region, who had been 
asked to review ERT’s initial draft. At the 
same time, ERT has undertaken desk-
based research on patterns of discrimina-
tion, to complement the material gathered 
through field research in the second and 
third quarters of 2013.

Sudan 3: Strengthening Civil Society Ca-
pacity to Combat Discrimination in Sudan

This third project in Sudan began in July 
2013, and seeks to create the foundations 
for sustained civil society and media advo-
cacy on issues of discrimination in Sudan. 
ERT aims to produce the first ever com-
prehensive report on discrimination and 
inequality in Sudan, containing analysis of 
all major patterns of discrimination and in-
equality, combined with an assessment of 
the legal and policy framework on equality 
and non-discrimination; engage key gov-
ernment departments and agencies, the 
National Human Rights Commission and 
civil society stakeholders on the report’s 
findings and recommendations, in order to 
maximise the impact on government policy; 
publicise this report in the national, region-
al and international media; and complete 
advocacy actions at the international, re-
gional and national levels.  

In the period since September 2013, ERT 
continued to research and draft the com-
prehensive report on equality and non-dis-
crimination in Sudan, building on the work 
completed during the first project in Sudan. 
Building on initial desk and field research 
undertaken before the commencement of 
this project, a second, improved draft of the 
report was produced between September 
2013 and mid-January 2014. This draft was 
then distributed to relevant stakeholders for 
review and validation. 

In January 2014, ERT travelled to Sudan for a 
week-long validation visit. During this visit, ERT 
held over twenty meetings with stakeholders 
from government, civil society, academia, the 
media and the legal profession. ERT met with 
and interviewed victims of discrimination on 
the basis of sexual orientation, religion and po-
litical opinion. The visit was highly successful: 
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Ms Taha, founder of the Alustadh Mahmoud Taha Centre in Khartoum, interviewed by ERT in January 2014.

ERT’s efforts to produce a report on discrimi-
nation and inequality were widely welcomed, 
and the team was able to collect large amounts 
of new evidence on discrimination on various 
grounds, in addition to validating and corrobo-
rating many of the findings of the draft report. 
Since the completion of the visit, ERT has been 
working to expand and amend the report to re-
flect the voluminous feedback received.

In August 2013, ERT had submitted a sug-
gested list of issues in relation to Sudan to 
the Human Rights Committee. ERT urged 
the Committee to include questions in its 
list of issues on: the introduction of spe-
cific and comprehensive equality legisla-
tion in accordance with Articles 2(1) and 
26 of the Covenant; positive action meas-
ures; steps taken to tackle violence against 
women and other forms of discrimination 

faced by women; and steps taken to in-
vestigate and prosecute perpetrators of 
racially-motivated violence in Darfur and 
other conflict areas. The List of Issues was 
published in December 2013 and included 
a number of ERT’s questions, specifically 
on what measures had been taken to com-
bat high levels of discrimination and vio-
lence against women, violence against per-
sons in conflict areas, and whether Sudan 
planned to introduce comprehensive anti-
discrimination legislation.

Turkey: Empowering Civil Society to Challenge 
Discrimination against LGBTI Persons in the 
Aegean and Marmara Regions of Turkey

This project began in January 2012 and is 
implemented in partnership with a Turkish 
LGBTI rights organisation based in Izmir, 
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the Black Pink Triangle (SPU). It seeks to 
address the lack of capacity among CSOs 
in two of Turkey’s regions to challenge dis-
crimination against LGBTI persons and to 
advocate for improved legal protection from 
discrimination, including on grounds of sex-
ual orientation and gender identity, through 
improving documentation of all types of 
discrimination, increasing knowledge of an-
ti-discrimination law and concepts among 
CSOs; creating CSO expertise in document-
ing cases of discrimination in the target 
regions; and cooperation between CSOs in 
the target regions through the creation of a 
Regional Equality Forum.

In the period since September 2013, field 
research on discrimination in the project 
region was completed. Participating organi-
sations had been provided with a guide pro-
duced by ERT and tasked with undertaking 
interviews and focus groups with victims of 
discrimination on different grounds, while 
maintaining the project’s focus on discrimi-
nation against LGBTI persons within the pro-
ject region. The researchers completed their 
work and submitted reports to ERT’s local 
partners in September 2013. The results of 
the field research activity were then integrat-
ed into the draft report on discrimination 
and inequality in the Aegean and Marmara 
Regions of Turkey by SPU.

Ukraine: Empowering Civil Society to Chal-
lenge Discrimination against LGBTI Per-
sons in Ukraine

This project began in November 2012 and 
is implemented in partnership with an LG-
BTI organisation, Nash Mir, based in Kyiv. 
The project involves the delivery of training 
to civil society organisations, support to the 
Coalition on Combating Discrimination, and 
the development of a report on discrimina-
tion and inequality in Ukraine.

In September and October 2013, the part-
ners completed four training workshops on 
equality law and concepts in Kyiv, Odessa, 
Kharkiv and Dnipropetrovsk. These work-
shops provided training to approximately 
80 civil society activists and lawyers from 
across Ukraine on international, regional and 
national law, and gave practical training on 
monitoring discrimination and undertaking 
litigation. In addition to these workshops, 
ERT provided training for the UN project 
team in Ukraine, including representatives 
from UNDP, UN Women, UNICEF and the UN 
Office of Drugs and Crime, at the invitation 
of the UN Human Rights Representative to 
Ukraine. All project workshops were posi-
tively evaluated by participants.

In early October 2013, ERT published a de-
tailed legal analysis of the anti-discrimina-
tion law currently operative and its proposed 
amendments for their compliance with in-
ternational legal standards and best practice. 
The 40-page analysis was aimed at law-mak-
ers, the Ministry of Justice which prepared 
amendments to the current law on behalf of 
the government, and other stakeholders.

On 7 October 2013, ERT led a public 
roundtable on “Lessons from Addressing 
Discrimination in Eastern Europe”, hosted 
by the Coalition against Discrimination in 
Kyiv, aimed at politicians, lawyers and civil 
society representatives with an interest 
in legislative reform on how to improve 
Ukraine’s legislative framework to ensure 
the rights to equality and non-discrimina-
tion were fully protected. ERT discussed 
the experience of the adoption in 2003 of 
a comprehensive equality law in Bulgaria, 
and the subsequent decade of rich judicial 
practice. On 8 October, ERT held a meeting, 
convened by the EU Delegation to Ukraine, 
with the Ukrainian Ministry of Justice to 
discuss the current anti-discrimination 
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law in Ukraine and the amendment bill in-
troduced by the government.

On 14 October 2013, ERT submitted propos-
als for the list of issues to be adopted by the 
Committee on Economic, Social and Cultur-
al Rights in relation to Ukraine. The issues 
identified by ERT concerned gaps and weak-
nesses in the legislative framework to pro-
hibit discrimination such that it falls short of 
Article 2(2) of the Covenant. ERT suggested 
that the Committee invite the state party to 
explain what steps it plans to take to reform 
in this area. The Committee published its 
List of Issues in December 2013 and includ-
ed some of ERT’s questions, specifically on 
whether existing anti-discrimination legisla-
tion was compatible with Article 2(2) of the 

Covenant, whether the legislation prohibited 
discrimination on all relevant grounds in-
cluding age, sexual orientation and national-
ity, and the status of draft legislation which 
would potentially amend and improve the 
anti-discrimination legislation.

Prior to the EU Eastern Partnership Sum-
mit in late November 2013, ERT and Nash 
Mir engaged in a sustained advocacy cam-
paign aimed at both Ukrainian authorities 
and the European Commission on the need 
for reforms to anti-discrimination legislation 
in Ukraine to be made to meet international 
and EU standards.

The political crisis in Ukraine has dictated 
much of ERT and Nash Mir’s work from No-

Ph
ot

o 
cr

ed
it:

 E
RT

Dimitrina Petrova, ERT Executive Director, conducting training in Dnipropetrovsk, Ukraine, October 2013.
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vember onwards. Despite this, there has been 
some progress in relation to some of the pro-
ject activities. A number of local organisations 
were identified and appointed to undertake 
field research on incidences of discrimina-
tion against various groups in Ukraine. This 
research will feed into the comprehensive re-
port on discrimination and inequality.

United Kingdom: Greater Protection for 
Stateless Persons 

Under this project, ERT continued to re-
main engaged on the issue of the protec-
tion of stateless persons in the UK. ERT 
is a member of the Working Group on In-
definite Detention of the Detention Forum, 
and contributed towards the strategy and 

theory of change to end indefinite deten-
tion that was developed and finalised by 
the Working Group.  

ERT with partners Asylum Aid and Garden 
Court Chambers has undertaken the delivery 
of seven training workshops on statelessness 
and the use of the 2013 UK rules pertaining 
to the identification of stateless persons. At 
each workshop, ERT delivers training on the 
international statelessness and human rights 
frameworks and principles of equality and 
non-discrimination. The pilot training ses-
sion was held on 16 October 2013, and the 
first workshop in Birmingham was held on 
28 October. Additional workshops were con-
ducted in Bristol, Glasgow, Leeds, Liverpool 
and London.  
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ERT Work Itinerary: July – December 2013

July 2, 2013: Attended a High Level Roundtable Discussion on peace building in Myanmar, 
organised by the Overseas Development Institute (ODI), London, UK.

July 8, 2013: Delivered a presentation on the development and operation of equality impact 
assessment processes, at a meeting of the Croatian Equality Forum, Zagreb, Croatia.

July 9, 2013: Participated in a meeting of the Bosnia and Herzegovina Equality Forum, dis-
cussing a draft comprehensive report on addressing discrimination and inequality, Sarajevo, 
Bosnia and Herzegovina.

July 11, 2013: Participated in Just Fair Consortium evidence-gathering event, London, UK.

July 18, 2013: Attended Foreign and Commonwealth Office Meeting on the UK Response to 
the situation in Myanmar, following the visit of President Thein Sein to the UK, London, UK.

July 25, 2013: Participated in UK Detention Forum Working Group on Indefinite Detention 
Meeting, London, UK.

July 29-August 2, 2013: Provided training for journalists from Sudan and South Sudan on 
international law and best practice on the right to equality, the documentation of cases and 
discrimination, and the role of the media in combating hate speech. 

August 26-31, 2013: Undertook monitoring and support visits for community-based or-
ganisations engaged to provide legal services to women and girls who have experienced 
discrimination, as part of ERT’s project “Improving access to justice for victims of gender 
discrimination”, Makueni, Kibera, Kajiado, Naivasha, Nakuru and Narok, Kenya.

September 2, 2013: Provided training on Challenges of Using UN Human Rights as part of a 
course run by University of Westminster, London, UK.

September 4-5, 2013: Convened a high-level roundtable meeting for leading figures in the 
media of Sudan and South Sudan, to discuss collaboration in promoting equality and freedom 
of expression, the role of the media in combating hate speech and promoting improved rela-
tions between the two countries.

September 23-29, 2013: Provided training for civil society organisations in Ukraine on 
the application of international law and best practice on the right to equality, Kiev, Odessa 
and Kharkiv, Ukraine.

September 25-26, 2013: Provided training for members of staff at UN agencies operating 
in Ukraine on the application of international law and best practice on the right to equality, 
Kiev, Ukraine.
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September 30, 2013: Participated in UK Detention Forum Working Group on Indefinite De-
tention Meeting, London, UK.

October 5-6, 2013: Provided training for civil society organisations in Ukraine on the appli-
cation of international law and best practice on the right to equality, Dnipropetrovsk, Ukraine.

October 7, 2013: Presented at a roundtable: “The experience of combating discrimination in 
Eastern Europe”, Kiev, Ukraine.

October 7-12, 2013: Provided training for journalists from Sudan and South Sudan on in-
ternational law and best practice on the right to equality, the documentation of cases and 
discrimination, and the role of the media in combating hate speech. 

October 11, 2013: Delivered training on statelessness in the UK in collaboration with Asy-
lum Aid and Garden Court Chambers, London, UK.

October 16-18, 2013: Participated in the Women’s Forum for the Economy and Society, 
Global meeting 9th edition, as a panellist, “Must Religion Threaten Women’s Rights and Free-
doms?”, Deauville, France.

October 26, 2013: Conducted a training sessions on “Identification and proof of Discrimina-
tion Cases”, at a seminar on Promoting Equality and Combating Discrimination: Workshop 
for Russian Regional Commissioners for Human Rights, St Petersburg, Russia.

October 28-31, 2013: Provided training for civil society organisations in Kyrgyzstan 
on the application of international law and best practice on the right to equality, 
Bishkek, Kyrgyzstan.

October 31 - November 1, 2013: Participated in UNHCR expert meeting on statelessness, 
Tunis, Tunisia.

November 5-8, 2013: Delivered training on statelessness, equality and non-discrimina-
tion, detention and the Rohingya at UNHCR and Tilburg University South East Asia Regional 
Course on Statelessness, Bangkok, Thailand.

November 12-13, 2013: Participated as panelist, “Connecting the Dots – Discrimination as 
a Trigger for Hate Crime”, at Fundamental Rights Conference 2013: Combating Hate Crime in 
the EU: Giving Victims a Face and a Voice, Vilnius, Lithuania.

November 13-14, 2013: Provided a briefing to members of the UN Committee on Economic, 
Social and Cultural Rights regarding the review of Belarus’ compliance with its obligations 
under the International Covenant on Economic, Social and Cultural Rights, and observed the 
Committee’s consideration of the state’s report.

November 20, 2013: Delivered training on statelessness in the UK in collaboration with 
Asylum Aid and Garden Court Chambers, Birmingham, UK.
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November 25-27, 2013: Delivered training on statelessness, equality and non-discrimina-
tion at European Network on Statelessness, Train the Trainer workshop, Budapest, Hungary.

November 28, 2013: Published Half an Hour to Spring: Addressing Discrimination and Ine-
quality in Belarus, the third in ERT’s series of comprehensive country reports which combine 
an assessment of the lived experience of those exposed to discrimination and inequality and 
analysis of relevant laws, policies and practices. 

November 28, 2013: Participated in European Network on Statelessness Steering Commit-
tee Meeting (via internet link from London), Budapest, Hungary.

December 3-6, 2013: Provided training for civil society organisations in Kazakhstan on the 
application of international law and best practice on the right to equality, Almaty, Kazakhstan.

December 5, 2013: Delivered training on statelessness in the UK in collaboration with Asy-
lum Aid and Garden Court Chambers, London, UK.
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Note to Contributors

The Equal Rights Trust invites original unpublished articles for future is-
sues of The Equal Rights Review. We welcome contributions on all aspects of 
equality law, policy or practice. We encourage articles that examine equality 
in respect to cross-cutting issues. We also encourage articles that examine 
equality law policy or practice from international, regional and national per-
spectives. Authors are particularly welcome to submit articles on the basis 
of their original current or past research in any discipline related to equality. 
    
Peer Review Process
Each article will be peer reviewed prior to being accepted for publication. We 
aim to carry out the peer review process and return comments to authors as 
quickly as possible.

Further Information and Where to Submit
Articles must be submitted by email attachment in a Microsoft Word file to: 
info@equalrightstrust.org

For further information regarding submissions, please email:
Joanna.whiteman@equalrightstrust.org

Submission Guidelines
 ▪ Articles should be original, unpublished work.
 ▪ Articles must be written in United Kingdom English.
 ▪ Articles must contain footnote or endnote referencing.
 ▪ Articles should be between 5,000 and 10,000 words in length. 
 ▪ Articles must adhere to the ERT style guide, which is available at: 
  http://www.equalrightstrust.org/ ertdocumentbank/ERR%20  
  STYLE%20GUIDE.pdf
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The Equal Rights Trust (ERT) is an independent international organisation whose purpose is to combat 
discrimination and promote equality as a fundamental human right and a basic principle of social justice.    

Established as an advocacy organisation, resource centre and think tank, ERT focuses on the complex 
relationship between different types of discrimination, developing strategies for translating the 
principles of equality into practice.  

The Equal Rights Trust
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