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President Yahya Jammeh 
Private Mail Bag 
State House 
Banjul 
Gambia 
 

27 October 2014 
 

Re: Clause 4 of the Criminal Code (Amendment) Bill 2014 
 
Dear President Jammeh, 
 
I write to you on behalf of the Equal Rights Trust, an independent international 
human rights organisation whose purpose is to combat discrimination and 
promote equality as a fundamental human right and a basic principle of social 
justice. I write to express our serious concern about clause 4 of the Criminal 
Code (Amendment) Bill 2014 which creates an offence of “aggravated 
homosexuality” punishable by life imprisonment. It is our understanding that 
the Bill was passed by the National Assembly on 25 August 2014 and that it has 
been sent to you for your approval. We also understand that, under section 
100(3) of the Constitution of the Gambia, you have the power to assent to, or 
decline to assent to, the Bill. 
 
As you will be aware, human rights defenders and civil society organisations, 
both inside and outside the Gambia, have expressed concern with clause 4 of 
the Bill. In light of this, we draw your attention in this letter to issues arising 
from clause 4, offering an objective independent opinion on whether the clause 
is compatible with international law. On the basis of our analysis, we conclude 
that if adopted, clause 4 of the Bill would put the Gambia in direct conflict with 
its international legal obligations. 
 
We therefore urge you not to assent to the Criminal Code (Amendment) Bill 
2014. 
 
We also take this opportunity to express our serious concern about the 
continued existence of legal provisions which criminalise same sex intimacy 
between men. These laws, in addition to criminalising private, consensual 
activities, directly contribute to the situation of gross inequality experienced by 
gay and bisexual men in the Gambia. Moreover, these provisions also clearly 
contravene international law. 
 
We therefore urge you to take steps to amend or abolish such provisions. 
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Criminalisation of Same-Sex Sexual Activity and International Law 
 
Section 144 of the Penal Code of the Gambia criminalises “carnal knowledge of any person 
against the order of nature” and the act of permitting “a male person to have carnal knowledge 
of him (...) against the order of nature”, each punishable by up to fourteen years’ imprisonment. 
Section 147 criminalises “gross indecency” between two men, whether in public or in private, 
punishable by up to five years’ imprisonment. 
 
Clause 4 of the Criminal Code (Amendment) Bill 2014 would insert a new section 144A into the 
Penal Code creating a new offence of “aggravated homosexuality”, an offence which, whilst 
undefined, would be punishable by life imprisonment. 
 
The United Nations Human Rights Committee has examined the compatibility of legislation 
which criminalises private same-sex sexual activity with the right to privacy as contained within 
Article 17 of the International Covenant on Civil and Political Rights (ICCPR) in its 
Communication in Toonen v Australia.1 The Committee stated that “[i]nasmuch as Article 17 [of 
the ICCPR] is concerned, it is undisputed that adult consensual sexual activity in private is 
covered by the concept of ‘privacy’”2 and that legislation which criminalises adult sexual activity 
in private constituted an “interference” with the right to privacy of the applicant.3 
 
The Committee referred to its General Comment No. 16 on Article 17 where it said that: 
 

[The] introduction of the concept of arbitrariness is intended to guarantee 
that even interference provided for by the law should be in accordance with 
the provisions, aims and objectives of the Covenant and should be, in any 
event, reasonable in the circumstances.4 

 
The Committee interpreted the requirement of reasonableness to imply that “any interference 
with privacy must be proportional to the end sought and be necessary in the circumstances of 
any given case”.5 The Committee concluded that the criminalisation of private same-sex sexual 
activity did not “meet the ‘reasonableness’ test” and that it constituted an arbitrary interference 
under Article 17.6 The Committee also stated that Article 2(1) prohibited discrimination in the 
enjoyment of the rights contained within the Covenant on the basis of sexual orientation and 
concluded that the criminalisation of same-sex sexual activity constituted a violation of Articles 
2(1) and 17 of the ICCPR taken together.  
 
The Gambia acceded to the ICCPR in March 1979 and is bound by its provisions. The legislation 
cited above therefore represents a violation of the Gambia’s obligations under the ICCPR, in 
particular to protect and respect the rights to privacy and to non-discrimination. 
 
 

                                                             
1 Human Rights Committee, Communication No. 488/1992, UN Doc. CCPR/C/50/D/488/1992, 4 April  
1994. Article 17 states: “No one shall be subjected to arbitrary or unlawful interference with his privacy,  
family, home or correspondence, nor to unlawful attacks on his honour and reputation.” 
 
2 Ibid., Para 8.2. 
 
3 Ibid. 
 
4 Human Rights Committee, General Comment No. 16, UN Doc. HRI/GEN/1/Rev.1 at 21, 1994, Para 4. 
 
5 See above, note 1, Para 8.3. 
 
6 Ibid., Para 8.6. 



3 
 

Conclusion  
 
The Bill not only violates the Gambia’s obligations under the International Covenant on Civil and 
Political Rights, but, if passed, would legitimise, institutionalise, increase and perpetuate the 
discrimination and gross inequality suffered by gay and bisexual men in the Gambia today. We 
therefore urge you, in the strongest possible terms, not to assent to the Bill as provided for in 
Section 100(3) of the Constitution of the Gambia. 

 
 
 
 
 
 

 
Yours sincerely, 
 
Dr Dimitrina Petrova, 
Executive Director 
Equal Rights Trust 


