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1. Reference Details 
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2. Facts of the case 

The Applicant Konstantin Markin was, at the material time, a Russian military serviceman 
serving as a radio intelligence operator.  

On 30 September 2005 the Applicant’s wife, Ms Z., gave birth to their third child. On the same 
day a court granted her petition for divorce and on 6 October 2005, the applicant and Ms Z. 
entered into an agreement under which their three children would live with the Applicant. The 
Applicant asked the head of his military unit for three years’ parental leave, which was rejected.  

On 30 November 2005, the Applicant brought proceedings against his military unit, before the 
Military Court of the Pushkin Garrison (MCPG), claiming three years’ parental leave, on the basis 
that he was the sole carer for his three children. The MCPG dismissed the Applicant’s claim, and 
held that only female military personnel were entitled to such leave.  

The Applicant appealed, before the Military Court of the Leningradskiy Command (MCLC), 
alleging that the refusal to grant him three years’ parental leave had violated the principle of 
equality between men and women guaranteed by the Constitution. The MCLC upheld the 
decision of the MCPG and stated that “male military personnel were not in any circumstances 
entitled to parental leave”.  

While the court proceedings were pending the Applicant was disciplined several times for 
systematic absences from his place of work. 

By order of 24 October 2006 the head of the Applicant’s military unit granted 2 years parental 
leave to the Applicant and 200,000 Russian roubles (RUB) in financial aid. On 8 December 2006 
the MCPG issued a decision in which it criticised the head of military unit for granting the 
Applicant parental leave and drew the attention of the head of the military unit to the 
unlawfulness of his order. 

On 11 August 2008 the Applicant applied to the Constitutional Court, claiming that the 
provisions of the Military Service Act concerning parental leave were incompatible with the 
equality clause in the Constitution. The Constitutional Court rejected his application. 

The Applicant lodged an application with the European Court of Human Rights. On 7 October 
2010 a Chamber of the First Section of the Court found that there had been a violation of Article 
14 of the Convention in conjunction with Article 8. It found that the denial of parental leave to 
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the applicant had been based on two grounds – military status and sex. In its judgment, the 
Chamber stated that the situation had evolved since its decision in Petrovic v Austria, to such an 
extent that parental leave may be taken by both mothers and fathers in an absolute majority of 
European countries. It was therefore time to overrule the Petrovic case and to hold that there is 
no reasonable justification for the difference in treatment between men and women as regards 
entitlement to parental leave. The Chamber was not convinced by the government’s argument 
that the extension of parental leave to servicemen would have a negative effect on the fighting 
power and operational effectiveness of the armed forces, a claim which had to be “substantiated 
by specific examples”. Therefore, the Chamber concluded that the Russian government had not 
provided any reasonable justification for imposing much stronger restrictions on the family life 
of servicemen than on that of servicewomen.  

The Government requested that the case be referred to the Grand Chamber. 

3. Law 

Relevant domestic law: Article 19(2) & (3) of the Russian Constitution; section 11(13) of the 
Russian Federal Law on the Status of Military Personnel (The Military Service Act); Article 256 
of the Russian Labour Code of 30 December 2001; and Article 32 of the Regulations on military 
service enacted by Presidential Decree no. 1237 of 16 September 1999.  

Articles 8 and 14 European Convention on Human Rights (the Convention). 

4. Legal Arguments 

Arguments of the Respondent 

The government raised preliminary objections that, since the applicant had been granted two 
years parental leave and financial aid, he had been afforded redress for the alleged violation and 
that the violation of his rights had thereby been acknowledged. The government also presented 
arguments to justify the difference in treatment between servicemen and servicewomen as 
regards entitlement to parental leave: 

• Recognition of the special social role of women in the raising of children. 
• The extension of the parental leave entitlement to servicemen would have a negative 

effect on the fighting power and operational effectiveness of the armed forces, while the 
granting of parental leave to servicewomen does not entail such risk because in the 
armed forces women are less numerous than men. 

• Russian law contains exceptions to the rule that parental leave could not be granted to 
servicemen.  

• By signing a military contract, the Applicant has waived his right not to be discriminated 
against. 

Arguments of the Applicant 

The Applicant argued that the domestic authorities had not acknowledged a violation of the 
Convention and had not provided adequate redress. He had been granted parental leave of two 
years instead of three, with a one-year delay and the domestic courts had declared that the 
parental leave had been granted unlawfully. 



He argued that he was in an analogous situation to that of servicewomen and civilian men and 
women who are parents; that although he was granted parental leave he was treated differently 
from other parents and that the government’s argument that their policy was justified because 
women had a special role in the upbringing of children was based on gender stereotypes. He 
also argued that the Government had not provided evidence to support its case that to extend 
parental leave to servicemen would create a threat to the fighting capacity of the army.  

5. Decision 

The Court held that there had been a violation of Article 14 taken in conjunction with Article 8 
of the Convention.  

In respect of the Government’s preliminary objections, the Court found that in the absence of an 
acknowledgment by the national authorities of a breach of the Applicant’s rights under the 
Convention, he could still claim to be the victim of the alleged discriminatory treatment for the 
purposes of Article 34 of the Convention. The Court noted that the parental leave and the 
financial aid had been granted by reference to the Applicant’s difficult family and financial 
situation. As such, the above measures could not be seen as an acknowledgment in substance of 
the violation of the Applicant’s rights under the Convention. Therefore, the Applicant could be 
considered a victim. The Court did not agree with the Government that the matter had been 
effectively resolved, reasoning that the parental leave granted to the Applicant came only after a 
year’s delay, was granted for two years instead of three, and the Applicant had not received any 
compensation for the delay or for the reduction of the length of the parental leave.  

In assessing the applicability of Article 8, the Court noted that the Article did not include the 
right to parental leave or impose any positive obligation on States to provide parental leave 
allowances. However, by enabling one of the parents to stay at home to look after the children, 
parental leave and related allowances promote family life and necessarily affect the way in 
which it is organised. As such, parental leave and parental allowances come within the scope of 
Article 8. Accordingly, if a State does decide to create a parental leave scheme, it must do so in a 
manner which is compatible with Article 14 of the Convention.  Therefore, Article 14, taken 
together with Article 8, is applicable. 

On whether there was a breach of Article 14 taken in conjunction with Article 8, the Court 
concluded that, as far as the role of taking care of the child during the period corresponding to 
parental leave is concerned, men and women are “similarly placed”. Therefore, the main issue to 
be ascertained was whether the difference in treatment between servicemen and servicewomen 
was objectively and reasonably justified.  

In determining this, the Court acknowledged the “special armed forces context” of the case, 
which is “intimately connected with the nation’s security”, meaning that the state is afforded a 
particularly wide margin of appreciation and that the rights of military personnel may be 
restricted to a greater degree than would be permissible in the case of civilians.  

However, the Court also emphasised that: 

the advancement of gender equality is today a major goal in the member States of the 
Council of Europe and very weighty reasons would have to be put forward before such a 
difference of treatment could be regarded as compatible with the Convention (...) In 



particular, references to traditions, general assumptions or prevailing social attitudes in a 
particular country are insufficient justification for a difference in treatment on grounds of 
sex. 

The Court examined the arguments put forward by the Government as follows.  

As regards the argument relating to the special social role of women in the raising of children, 
the Court noted that society had evolved towards a more equal sharing between men and 
women of responsibilities for the upbringing of children. Its review of international and 
comparative materials showed that a majority of European countries, including Russia itself, 
now provides that parental leave may be taken by civilian men and women and that in a 
significant number of member states, both servicemen and service women are entitled to 
parental leave. The Court considered the government’s characterisation of its provisions as 
positive discrimination to be misconceived because the different treatment of service personnel 
was clearly not intended to correct the disadvantaged position of women in society. On the 
contrary, the Court found that such a difference in treatment has the effect of perpetuating 
gender stereotypes and is disadvantageous both to women’s careers and men’s family life. The 
Court explicitly rejected reference to prevailing traditions as a justification for the difference in 
treatment. As such, the perception of women as primary child-carers and men as primary 
breadwinners cannot be considered to amount to sufficient justification.  

The Court was not persuaded by the government’s argument that the extension of the parental 
leave entitlement to servicemen would have a negative effect on the fighting power and 
operational effectiveness of the armed forces, while the granting of parental leave to 
servicewomen does not entail such risk. The Government failed to present sufficient expert 
study or statistical research to back-up this claim.  

Nor was the Court persuaded that Russian law does in practice provide exceptions to the rule 
that servicemen cannot benefit from parental leave, noting the rigidity of the provisions, and the 
clarity of the Russian courts’ decisions on this point. While the Court considered that it may be 
justifiable to exclude from the entitlement to parental leave any personnel, male or female, who 
may not easily be replaced in their duties owing to such factors as, for example, their 
hierarchical position, rare technical qualification or involvement in active military actions, in 
Russia, the entitlement to parental leave depended exclusively on the sex of the military 
personnel: 

Such a general and automatic restriction applied to a group of people on the basis of their 
sex must be seen as falling outside any acceptable margin of appreciation, however wide 
that margin might be, and as being incompatible with Article 14. 

Lastly, in relation to the Government’s argument that by signing a military contract the 
applicant had waived his right not to be discriminated against, the Court concluded that: 

in view of the fundamental importance of the prohibition of discrimination on grounds of 
sex, no waiver of the right not to be subjected to discrimination on such grounds can be 
accepted as it would be counter to an important public interest. 

The Court therefore held that the exclusion of servicemen from the entitlement to parental 
leave, while servicewomen are entitled to such leave, cannot be said to be reasonably or 



objectively justified. This difference in treatment, of which the Applicant was a victim, amounted 
to discrimination on grounds of sex. 

 

 


