
 

 

 

 

   

                        

 

 

 

 

    

                       

 

 

 

 
M. Hamadi Jebali 
Prime Minister of the Republic of Tunisia 
Place du Gouvernement  
La Kasbah  
Tunis 
Tunisia 1020 
 
By email to: boc@pm.gov.tn 
 

London, 25 November 2011 
 
Dear Prime Minister, 
 
RE: Tunisia's obligations to respect, protect and fulfil the rights to equality and non-
discrimination  
 
I am writing on behalf of The Equal Rights Trust (ERT)1 to welcome the election of a new 
Constituent Assembly and the formation of a new government in Tunisia, and to urge the 
Government of Tunisia and members of the Constituent Assembly to seize the opportunity 
afforded to them at this time of national transition to place the principles of equality and 
non-discrimination at the heart of Tunisia's constitutional and legislative framework.  
 
ERT urges the new administration in Tunisia to extend its participation in relevant 
international treaties and to take steps to ensure that the national legal system provides 
effective protection of the rights to non-discrimination and equality. ERT believes that the 
process of constitutional reform which the Constituent Assembly is set to commence 
represents an excellent opportunity to embed the principles of equality and non-
discrimination in Tunisia's future constitutional framework and urges the Government to 
ensure that the rights to equality and non-discrimination are placed at the centre of any 
future bill of rights. ERT asks that our recommendations in this respect are shared with the 
Constituent Assembly.  

 
                                                 

1 The Equal Rights Trust is an independent international organisation whose purpose is to combat discrimination 
and promote equality as a fundamental human right and a basic principle of social justice. 
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Convention on the Elimination of All Forms of Discrimination against Women 
 
ERT welcomes the draft decree adopted by the Council of Ministers on 16 August 2011 withdrawing key 
reservations to the Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW).2 These reservations and declarations limited the application of provisions which protect 
women’s rights in respect of: the nationality of their children;3 their freedom of movement;4 the 
acquisition, ownership and inheritance of property and their role and responsibilities in relation to 
marriage and children.5 The removal of these reservations signalled Tunisia’s commitment to the aims of 
the Convention and to meet its primary obligations to condemn and eliminate discrimination against 
women, as expressed in its Article 2:  
 

 States Parties condemn discrimination against women in all its forms, agree to pursue 
by all appropriate means and without delay a policy of eliminating discrimination 
against women (...) 

 
ERT urges the Government of Tunisia to ensure the full and rapid implementation of such constitutional, 
legislative or policy reforms as are required to bring its domestic law and policy into line with Articles 9, 
15 and 16 of CEDAW, following the withdrawal of reservations and declarations related to these Articles. 
 
Furthermore, in light of Tunisia’s renewed commitment to securing equality for women, ERT recommends 
that the Government of Tunisia consider withdrawing Tunisia’s General Declaration on CEDAW. This 
declaration states that Tunisia: 
 

 (...) shall not take any organisational or legislative decision in conformity with the 
requirements of the Conventions where such a decision would conflict with the 
provisions of Chapter 1 of the Tunisian Constitution.6 

 
Tunisia’s ability to take measures to comply with CEDAW should not be subject to the conformity of such 
measures with any domestic law.  
 

                                                 
2
 International Convention on the Elimination of all forms of Discrimination against Women, G.A. Res. 34/180, 1979. 

3  Republic of Tunisia, Convention on the Elimination of Discrimination Against Women: Reservations and Declarations, 
Reservation 2, which stated: “Reservation concerning article 9, paragraph 2: The Tunisian Government expresses its 
reservation with regard to the provisions in article 9, paragraph 2 of the Convention, which must not conflict with 
the provisions of chapter VI of the Tunisian Nationality Code.” 

4 Republic of Tunisia, Convention on the Elimination of Discrimination Against Women: Reservations and Declarations, 
Reservation 5, which stated: ”Declaration concerning article 15, paragraph 4: In accordance with the provisions of 
the Vienna Convention on the Law of Treaties, dated 23 May 1969, the Tunisian Government emphasizes that the 
requirements of article 15, paragraph 4, of the Convention on the Elimination of All forms of Discrimination against 
Women, and particularly that part relating to the right of women to choose their residence and domicile, must not be 
interpreted in a manner which conflicts with the provisions of the Personal Status Code on this subject, as set forth in 
chapters 23 and 61 of the Code”. 

5 Republic of Tunisia, Convention on the Elimination of Discrimination Against Women: Reservations and Declarations, 
Reservation 3, which stated: “The Tunisian Government considers itself not bound by article 16, paragraphs (c), (d) 
and (f) of the Convention and declares that paragraphs (g) and (h) of that article must not conflict with the 
provisions of the Personal Status Code concerning the granting of family names to children and the acquisition of 
property through inheritance.” 

6 Republic of Tunisia, Convention on the Elimination of Discrimination Against Women: Reservations and Declarations, 
General Declaration.  
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ERT urges the Government of Tunisia to extend its draft decree of 16 August to include all reservations 
and declarations to CEDAW, including the General Declaration. 
 
Other International Human Rights Treaties Containing Provisions on Equality and Non-
discrimination 
 
ERT notes that Tunisia is a party to the International Covenant on Civil and Political Rights (ICCPR),7 the 
International Covenant on Economic, Social and Cultural Rights (ICESCR),8 the International Convention 
on the Elimination of all forms of Racial Discrimination (ICERD),9 the Convention on the Rights of the Child 
(CRC)10 and the Convention on the Rights of Persons with Disabilities (ICRPD).11 However, significant gaps 
remain which prevent the effective implementation of human rights, in particular gaps concerning the 
possibility of such implementation in respect to individuals who believe their rights have been violated, as 
well as concerning migrant workers. ERT recommends that the Government of Tunisia should ratify 
certain other international instruments relevant to the rights to equality and non-discrimination. 
 
ERT urges the Government of Tunisia to ratify the International Covenant on the Protection of the Rights 
of All Migrant Workers and Members of Their Families; and the Optional Protocol to the ICESCR. Tunisia 
should also make a declaration under Article 14 of the International Convention on the Elimination of All 
Forms of Racial Discrimination recognising the capacity of the Committee on the Elimination of All Forms 
of Racial Discrimination to consider individual complaints. 
 
ERT is pleased to note that the Republic of Tunisia has ratified both the African Charter on Human and 
Peoples’ Rights and the Protocol to the African Charter on Human and Peoples' Rights on the 
Establishment of an African Court on Human and Peoples' Rights. However, ERT notes that Tunisia has 
signed but not ratified the African Charter on the Rights and Welfare of the Child and the African Youth 
Charter. ERT also notes that Tunisia has neither signed nor ratified the Protocol to the African Charter on 
Human and Peoples' Rights on the Rights of Women in Africa. 
 
ERT urges the Government of Tunisia to ratify the African Charter on the Rights and Welfare of the Child 
and the African Youth Charter. In addition, ERT urges Tunisia to sign and ratify the Protocol to the African 
Charter on Human and Peoples' Rights on the Rights of Women in Africa. 
 
Giving Effect to the Rights to Equality and Non-discrimination 
 
As stated above, Tunisia’s record in ratifying international treaties relevant to equality and non-
discrimination, and its recent decision to withdraw important reservations to CEDAW, needs to be further 
strengthened. Giving effect to the rights to equality and non-discrimination in practice requires that 
Tunisia take steps to ensure that its domestic constitutional, legislative, policy and enforcement 
framework is adequate to secure the enjoyment of human rights generally and the rights to equality and 
non-discrimination in particular.  
 
Tunisia has obligations – under the ICCPR and the ICESCR – to respect, protect and fulfill all civil, political, 

                                                 

7 International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), 1966. 

8 International Covenant on Economic, Social and Cultural Rights, G.A. Res. 2200A (XXI), 1966. 

9 International Convention on the Elimination of All Forms of Racial Discrimination, G.A. Res. 2106 (XX), 1965. 

10 Convention on the Rights of the Child, G.A. Res. A/RES/44/25, 1989. 

11 Convention on the Rights of Persons with Disabilities, G.A. Res. A/RES/61/106, 2006. 
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economic, social and cultural rights enshrined in the two Covenants without discrimination on grounds of 
“race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or 
other status”.12 Under Article 26 of ICCPR, Tunisia has an additional obligation to ensure that “the law 
shall guarantee to all persons equal and effective protection against discrimination on any of the 
enumerated grounds”, thus providing an autonomous, stand-alone right to non-discrimination in all 
fields.13 ERT recommends that these obligations should be viewed in light of the “modern understanding 
of principles on equality”14 expressed in the 2008 Declaration of Principles on Equality.15 Principle 1 of the 
Declaration sets out the right to equality: 
 

The right to equality is the right of all human beings to be equal in dignity, to be treated 
with respect and consideration and to participate on an equal basis with others in any 
area of economic, social, political, cultural or civil life. All human beings are equal before 
the law and have the right to equal protection and benefit of the law.16 

 
A number of UN treaty bodies, including notably the Committee on Economic, Social and Cultural Rights17 
and the Committee on the Elimination of Discrimination Against Women18 have recognised that giving 
effect to the rights to equality and non-discrimination requires states to take particular actions. Thus, the 
state is required to respect the right to non-discrimination, both in law and through the actions of its 
agents; to ensure that a legal and policy framework is in place and enforced to provide protection from 
discrimination and to take such measures – including positive action – as are necessary to address 
substantive inequalities. These existing obligations are summarised in Principle 11 of the Declaration of 
Principles on Equality.19 
 

                                                 

12   International Covenant on Civil and Political Rights, Article 2 and International Covenant on Economic, Social and 
Cultural Rights, Article 2. 

13   International Covenant on Civil and Political Rights, Article 26. Human Rights Committee, General Comment 18: 
Non-discrimination, 1989, Para 12; Committee on Economic, Social and Cultural Rights, General Comment 20: Non-
discrimination in economic, social and cultural rights, UN Doc. E/C.12/GC/20, 2009, Para 5. 

14 Naz Foundation v Government of NCT of Delhi and Others WP(C) No.7455/2001, Para. 93. 

15  Declaration of Principles on Equality, published by The Equal Rights Trust, London 2008, available at: 
http://www.equalrightstrust.org/endorse/index.htm. 

16  Ibid., Principle 1, p. 5. 

17  Committee on Economic, Social and Cultural Rights, General Comment 20: Non-discrimination in economic, social 
and cultural rights, UN Doc. E/C.12/GC/20, 2009. 

18  Committee on the Elimination of Discrimination Against Women, General Recommendation 28 on the core 
obligations of States parties under article 2 of the Convention on the Elimination of All Forms of Discrimination Against 
Women, UN Doc. CEDAW/C/GC/28, 2010. 

19  “States must take the steps that are necessary to give full effect to the right to equality in all activities of the State 
both domestically and in its external or international role. In particular States must: (a) Adopt all appropriate 
constitutional, legislative, administrative and other measures for the implementation of the right to equality; (b) 
Take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and 
practices that conflict or are incompatible with the right to equality; (c) Promote equality in all relevant policies and 
programmes; (d) Review all proposed legislation for its compatibility with the right to equality; (e) Refrain from 
adopting any policies or engaging in any act or practice that is inconsistent with the right to equality; (f) Take all 
appropriate measures to ensure that all public authorities and institutions act in conformity with the right to 
equality; (g) Take all appropriate measures to eliminate all forms of discrimination by any person, or any public or 
private sector organisation.” (See above, note 14, Principle 11, p. 9.)  

http://www.equalrightstrust.org/endorse/index.htm
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In order to ensure that Tunisia adheres to its obligation to respect, protect and fulfil the rights to equality 
and non-discrimination, it is essential that the Constitution of Tunisia adequately and effectively 
guarantees these rights. As such, ERT believes that the forthcoming constitutional reform process offers 
far-reaching opportunities to enhance respect for and protection of the rights to non-discrimination and 
equality and to make progress towards greater substantive equality for vulnerable groups.  
 
ERT therefore urges members of the Constituent Assembly to ensure that the new Constitution of Tunisia 
guarantees the rights to equality and non-discrimination, in particular by ensuring that the constitutional 
provision(s) on the rights to equality and non-discrimination:  

1. Defines the right to non-discrimination in accordance with the accepted definition of 
discrimination provided in international law,20 and prohibits direct and indirect discrimination, 
multiple discrimination, discrimination by association and perception, segregation, victimisation 
and harassment, and defines as discrimination the failure to make reasonable accommodations. 

2. Explicitly prohibits discrimination on all grounds recognised under international law21 and 
defined in the Declaration of Principles on Equality;22 

3. Provides a test for the incorporation of new grounds of discrimination in line with that 
recommended in the Declaration of Principles on Equality;23 

4. Prohibits discrimination by state and non-state actors, in all areas of life regulated by law;  

5. Makes provision for the achievement of substantive equality; 

6. Contains strong and accessible enforcement mechanisms and makes provision for effective, 
proportionate and dissuasive remedies and sanctions.  

 
While it is necessary to ensure that the Constitution of Tunisia conforms with Tunisia's international 
obligations in respect of the rights to equality and non-discrimination, constitutional provisions alone are 
insufficient to meet the full extent of Tunisia's obligations. In order to protect and fulfil the rights to 
equality and non-discrimination, Tunisia should adopt comprehensive legislation prohibiting 
discrimination and providing for measures to achieve substantive equality. As the CESCR has stated:  

 
“Adoption of legislation to address discrimination is indispensable in complying with 
Article 2(2). (…) Such laws should aim at eliminating (...) discrimination, attribute 

                                                 

20  Committee on Civil and Political Rights, General Comment 18 - Non-discrimination, 1989, above note 12, Para 7. 

21  International Covenant on Civil and Political Rights, Article 2 and International Covenant on Economic, Social and 
Cultural Rights, Article 2 both state that the rights enunciated in the Covenants should be guaranteed “without 
discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status”. The Committee on Economic, Social and Cultural Rights, in its General 
Comment 20: Non-Discrimination in Economic, Social and Cultural Rights, has recognised that “other status” includes: 
disability, age, nationality, marital and family status, sexual orientation and gender identity, health status, place of 
residence and economic and social situation.  

22 See above, note 14, Principle 5, p. 6. 

23 Ibid. 
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obligations to public and private actors and cover the prohibited grounds discussed 
above.”24 

 
ERT  therefore urges the Government of Tunisia to develop and introduce into parliament comprehensive 
equality legislation, prohibiting all forms of discrimination, on an open list of protected grounds which 
should incorporate at least all of those grounds recognised in international law, in all areas of life 
regulated by law in the private and public sectors. Such legislation should meet the criteria specified 
above in relation to the constitution (1-6), but contain greater detail and specificity, in order to ensure 
that the legal rights to equality and discrimination operate effectively in practice.  
 
ERT further urges the Government of Tunisia to conduct an audit of its existing legislation to ensure that 
discriminatory laws and legal provisions are identified and repealed or amended and take all appropriate 
measures to ensure that state actors do not discriminate in the exercise of their functions.  
 
Conclusion 

ERT believes that the current process of national transition and renewal offers Tunisia an unprecedented 
opportunity. ERT urges Tunisia to seize this opportunity by placing the rights to equality and non-
discrimination at the heart of any future bill of rights envisaged in the context of constitutional reform as 
well as by including comprehensive equality legislation in its future legislative agenda. ERT believes that 
in so doing, Tunisia would both be better placed to meet its international obligations, and provide a strong 
foundation for a sustainable democratic future. These recommendations are offered in order to assist the 
Constituent Assembly and the Government of Tunisia in this regard. If you require any technical 
assistance on these matters, I place the expertise of The Equal Rights Trust at your disposal.  
 
Yours sincerely, 

 
Dr Dimitrina Petrova  
Executive Director 
The Equal Rights Trust     

                                                 

24 Committee on Economic, Social and Cultural Rights, General Comment 20 - Non-discrimination in economic, social 
and cultural rights, above note 11, Para 37. 


